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LETTERS OF TRANSMITTAL 





JANUARY 13, 1958. 
Hon. Cart VINSON, 


Chairman, Committee on Armed Services, 
House of Representatives, Washington, D. C. 

Dear Mr. CHarrRMAN: I submit herewith a report on my trip to 
Western Europe and the Middle East which [I undertook at your 
direction. 

It is requested that this report be printed for the use of the Com- 
mittee on Armed Services. 

Sincerely ; 
OvertToN Brooks, Member of Congress. 





JANUARY 15, 1958. 
Hon. Overton Brooks, 


House of Re presentatives, 
Washington, D.C. 

Drar Mr. Brooks: This will acknowledge receipt of the report 
of vour trip abroad which you performed this past summer in behalf 
of the committee. 

In accordance with your request I am directing that this report be 
printed for the use of the committee with the understanding that the 
views expressed therein are your own and do not necessarily constitute 
the views of the Committee on Armed Services. 

Sincerely, 
Cart Vinson, Chairman. 


mr 





REPORT OF SPECIAL SUBCOMMITTEE ON IMPLEMENTs 


TION OF STATUS OF FORCES TREATY AND OTHER AGREE 
MENTS 





FOREWORD 


On July 19, 1957, the chairman of the Armed Services Committee 
wrote to Hon. Overton Brooks, Member of Congress, in pertinent part 
as follows: 

Because of your long experience in the Congress and familiarity with military 
affairs, and as a ranking member of the Armed Services Committee, I would like 
for you to make a trip to Europe after Congress adjourns to check on our many 


military installations and to look into the operation of our Status of Forces 
Agreements. 


Such an inspection will be invaluable in assisting the committee and keeping it 
fully informed with reference to our military installations abroad. 

Pursuant to this invitation Mr. Brooks, acting as a special subcom- 
mittee accompanied by committee counsel, Charles F. Ducander, 
toured 14 countries of Western Europe, the Middle East, and North 
Africa. At all bases and stations the special subcommittee was 
briefed on the Status of Forces Treaty and implementing agree- 
ments or on other international agreements to which the United 
States is a party and which pertain to the status of our visiting forces. 
The implementation of these treaties and agreements was of particular 
interest to the special subcommittee. 

Although the commission of the special subcommittee was to ‘‘check 
on our many military installations” in addition to “look into the 
operation of our Status of Forces Agreements’’, this paper will deal 
solely with the Status of Forces phase. Information on other military 
matters coming within the scope of the subcommittee’s jurisdiction is 
largely of a classified nature and has been communicated orally to the 
chairman of the Armed Services Committee. 


BACKGROUND INFORMATION 


Today the United States is presented with a new and unusual situ- 
ation, since for the first time in its history it is maintaining a large 
number of troops in friendly countries overseas. This is being done 
in discharging its obligations under the North Atlantic Treaty and 
other international agreements to which it is a party and as part of 
its contribution to the mutual defense of the free world. 

In this situation the United States has found itself faced with the 
question of concurrent jurisdiction over United States personnel—the 
jurisdiction of the sovereign state or host country and that of the 
United States military commander. 

In order to minimize the difficulties which could arise, and to recog- 
nize the sovereign rights of each nation, the status of United States 
forces and personnel while visiting in other countries is defined in 
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ertinent stationing agreements to which the United States and the 
ost countries concerned are parties. 

In these agreements the rights and obligations of the United States 
forces while present in the host country are defined, and they include 
provisions governing the obligation of United States personnel to 
respect and observe the laws of the host country. They also include 
provisions concerning the amenability of United States personnel to 
the exercise of foreign criminal jurisdiction and custody for offenses 
against such laws. 

It is this latter provision of the treaty and agreements which has 
caused no little discontent on the part of many of our citizens and 
by a number of Members of Congress. Some Members of Congress 
who oppose the exercise of jurisdiction by the host state have intro- 
duced legislation over a period of 2 years which would require the 
President to open negotiations, as provided in the Status of Forces 
Agreements, seeking modification of the criminal jurisdiction pro- 
visions of that treaty and of the other agreements. 

There are those who believe that careful, friendly, and persuasive 
discussion on the part of able American representatives could bring 
about modifications of the Status of Forces Treaty much more 
favorable to United States personnel.! 

Sundry legislation was introduced and, as an example, H. R. 8820 
provides, in part, that no person in active service subject to the 
Uniform Code of Military Justice shall be subject to the criminal 
laws of any foreign nation for any alleged offense arising out of any 
act or omission while on duty; and the Department concerned shall 
not relinquish jurisdiction of—or surrender—any person so subject 
to the code to any foreign nation for the purpose of prosecution under 
the criminal laws of such nation for an alleged offense under such 
conditions." 

H. R. 8658 would amend the Uniform Code of Military Justice and 
forbid the surrender of any person subject to the code to any foreign 
nation for prosecution under the criminal laws of that nation. * 

This type of legislation not being enacted, House Joint Resolution 
16 was introduced which has the effect of directing the President of 
the United States to enter into negotiations with receiving states to 
secure exclusive jurisdiction in criminal cases. Failing in this the 
President would be required to take steps to renounce the treaties 
or agreements.’ 

Shortly before the adjournment of the Ist session, 85th Congress, 
hearings were held by the Armed Services Committee on legislation 
which would implement the Status of Forces Treaty and other agree- 
ments, and although not modifying the treaties would control the 
action of officers acting under such treaties and agreements to the 
yoint that the waiver of jurisdiction portion of the treaties would 
a yme inoperative. 

The Status of Forces Treaty and other agreements having come 
under fire from congressional quarters fuel was added to the flame by 

1 Statement of Hon. Frank T. Bow, Member of Congress, before House Armed Services Committee 
July 25, 1957, No. 56, p. 3467. 

+ See appendix 1 for text of H. R. 8820, 85th Cong. 

3 See appendix 2 for text of H. R. 8658, 85th Cong. 

‘ See appendix 3 for text of H. J. Res. 16, 85th Cong. 

5 See appenix 4 for text of H. R. 8704, 85th Cong. Also House Armed Services Committee hearing No. 56, 
p. 3443. (The special subcommittee takes no position concerning the legislation referred to and singles it 


out for comment and examples only to show the trend and convictions of some Members of Congress on 
he subject of relinquishing criminal jurisdiction to the host state.) 
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the highly publicized Girard case. Little needs to be said by way of 
explanation of this case. Girard, an Army enlisted man, stationed in 
Japan while undertaking to guard his command position under orders, 
killed a Japanese national who was scavenging for brass. United 
States authorities took custody of Girard after the officers and his 
commanding officer filed a certification with local Japanese officials 
to the effect that the killing of the Japanese national has arisen out 
of an act done by Girard in the performance of official duty. 

The Japanese authorities notified the United States that they had 
proof to-the contrary, and thus the matter was referred to a joint 
committee which had been established under the administrative 
agreement. 

Obviously, there was concurrent jurisdiction in the matter; the 
issue was which nation had primary jurisdiction. The issue was 
further complicated by the manner in which primary jurisdiction was 
defined. The United States representative on the committee con- 
tended that the offense arose out of an act of omission in the perform- 
ance of an official duty and thus the United States had the primary 
right to exercise jurisdiction. The Japanese Government insisted 
that it had the primary right to exercise jurisdiction because Girard’s 
actions were outside the scope of his duty. 

The joint committee could not resolve the matter and so the Amer- 
ican representatives were directed by higher authority to conform 
with the position of the Japanese Government so that the Japanese 
could exercise jurisdiction over Girard. The decision was approved 
by the President, the Secretary of Defense, and the Secretary of 
State.® 

Following the announcement of this decision a wave of resentment 
was registered with many Members of Congress. <A large segment of 
the press was severely critical of the decision, and veterans’ organiza- 
tions and civic groups were vocal in their censure of the executive 
branches of our Government who, as it was reported, had teamed to 
hand an American soldier over to a foreign power for trial. 

It was with the foregoing background that the special subcommittee 
undertook to ascertain how our stationing agreements were being 
implemented in Europe, the Middle East, and North Africa. 


NATO STATUS OF FORCES TREATY 


The largest group of countries visited are signatories to the agree- 
ment regarding the Status of Forces or parties to the North Atlantic 
Treaty.’ 

This agreement was signed on June 19, 1951, by the United States 
and by Belgium, Canada, Denmark, France, Iceland, Italy, Luxem- 
bourg, Netherlands, Norway, Portugal, and Great Britain. 

On July 15, 1953, the Senate ratified the agreement with reserva- 
tions.’ The resolution requires the commanding officer, under all 
circumstances of the case, if there is danger that the accused will 
not be protected because of the absence or denial of constitutional 
rights he would enjoy in the United States, to request the authorities 
of the receiving state to waive jurisdiction in accordance with the 
provisions of paragraph 3 (c) of article VII (which requires the 

6 Statement of chairman, House Armed Services Committee, hearings No. 56, p. 3430 


7 See appendix 5 for text of agreement 
§ See appendix 6 for resolution of ratification. 
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receiving state to give ‘‘sympathetic consideration’ to such requests) 
and if such authority refuses to waive jurisdiction, the commanding 
officer shall request the Department of State to press such request 
through diplomatic channels and notification shall be given by the 
executive branch to the Armed Services Committees of the Senate and 
House of Representatives. 

Article II of the agreement obliges United States personnel to 
respect the law of the receiving state and to abstain from any activity 
inconsistent with the spirit of the agreement. 

Article VII of the agreement prescribes the manner under which 
respective jurisdictional rights of the United States authorities and 
those of the receiving state will be determined and exercised. 

In addition, paragraph 9 of this article enumerates the guaranties, 
provided by the agreement, whenever a member of a force or civilian 
component or a dependent is prosecuted under the jurisdiction of the 
receiving state. In such cases he shall be entitled 

(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge 
charges made against him; 
c) to be confronted with the witnesses against him; 
(1) to have compulsory processes for obtaining witnesses in 
his favor, if they are within the jurisdiction of the receiving 
state: 

(e) to have legal representation of his own views for his 
defense or to have free or assisted legal representation under 
the conditions prevailing for the time being in the receiving 
state 

(f) if he considers it necessary, to have the services of a com- 
petent interpreter; 

(¢) to communicate with a representative of the sending state 
and, when the rules of the court permit to have such a represent- 
ative at his trial. 

IAL OBSERVERS 


To insure that members of the United States forces charged with an 
offense to be tried by the receiving state are accorded all rights 
granted by paragraph 9, article VII of the agreement and so that the 
accused’s designated commanding officers in coordination with com- 
ponent commenders and chief of United States diplomatic missions 
or consular officers concerned, will insure that suitable procedures 
have been established for the appointment of persons qualified to 
serve as United States trial observers at trials before courts of foreign 
countries. Observers are to be selected for maturity of judgment and 
are to be provided by each service whose personnel are stationed in 
the foreign country concerned in order that trials may be observed 
by personnel of xp same service as the accused. 

Except in minor cases involving minor offenses (i. e., offenses not 
involving serious cane, or extensive property damage or those for 
which sentence to confinement would not normally be adjudged) trial 
observers are required to be lawyers. ‘Trial observers who are not 
legally trained will be available only for trials involving minor offenses. 

‘Trial observers, assisted by competent interpreters as required, 
will attend and prepare formal reports of all foreign trials and appellate 
proceedings involving United States personnel, except minor cases 
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as defined in the preceding paragraph.’ In such cases the observer 
will attend the trial or appellate proceedings but will not be required 
to make a formal report unless he considers the accused did not re- 
ceive a fair trial or treatment. 

The function of trial observers is to note the progress of the trial 
or appellate proceedings and to report his observations and con- 
clusions concerning the conduct thereof. The observer will not be 
a member of the defense panel, nor is he to attempt to interject him- 
self into the trial or appellate proceedings. He has the responsibility, 
however, if the occasion necessitates and circumstances permit, to 
take appropriate measures to advise the defense counsel of the rights 
of the accused under applicable treaties and agreements. 

If the trial observer reports to the designated commanding officer 
that, in his opinion, the trial or appellate proceedings was unfair, 
the commanding officer, if he concurs, will request the Department of 
State through United States diplomatic missions or consular offices 
in the country concerned to take appropriate action to protect the 
rights of the accused and will so notify the Judge Advocate General 
of the appropriate services. '° 

The Department of Defense says trial observer reports show that 
there were no instances of unfair treatment, in the opinion of the 
military services, of completed trials held in NATO countries, Spain, 
Libya, and Morocco. The review of such cases does not include any 
cases in which appellate processes are not complete or in which the 
appropriate military authorities have not completed their review of 
the observer’s reports. However, in all other cases the three military 
services have reported no instances of unfair trials by foreign 
tribunals." 


UNITED STATES COUNTRY REPRESENTATIVES 


To implement Department of Defense policies and to fulfill the 
requirements of State-Defense instructions, commanding officers for 
each country in which United States forces are located have been 
designated and given the authority and operational responsibility for 
implementation of the agreement and the provisions of the Senate 
resolution. 

The designated commanding — are charged with the respon- 
sibility for the appointment of | country representative physically 
located in each assigned country.” Country representatives are senior 
officers of the United States land Forces, having ready access to 
the seat of the foreign government who act as single points of contact 
for the three services with host country authorities and the United 
States Embassy. Designated commanding officers are authorized to 
delegate to their country representative any of their responsibilities 
except the final decision to request diplomatic intercession in the 
procedure to secure a waiver of jurisdiction from foreign authorities. 

The country representative has the responsibility of making a gen- 
eral examination of criminal and procedural law for each country 
under his jurisdiction, in comparison with constitutional procedural 
safeguards and elements of fair trial in the United States. Country 


* EUCOM Directive No. 45-3, dated December 28, 1956. 


10 See appendix 7 for memorandum of the Interservice Legal Committee, dated November 17, 1953. 
See appendix § for form of trial observers reports. 


i2 See appendix 8 for designated country representatives in Western Europe. 


20269—58——-2 
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law studies are subject to a continuing review, and whenever there is 
any significant change in the criminal law the change is incorporated 
in the law study previously made. 

Country representatives are instructed to take special note of those 
safeguards which are of such fundamental nature as to be guaranteed 
by the United States Constitution in all criminal procedures in civil 
and military courts of the United States and those enumerated in 
paragraph 9, article VII, NATO Status of Forces Agreement. 

In evaluating the criminal and procedural law of a foreign country 
the country representative is not to apply a test which requires finding 
local trial procedures as identical to those in the United States, but 
rather that the rights of United States personnel to a fair trial and 
fair treatment will be substantially observed and respected, and 
further that the accused will not be subjected to prejudice through 
the absence or denial of constitutional rights he would enjoy in the 
United States. 


TREATMENT OF UNITED STATES PERSONNEL IN FOREIGN CONFINEMENT 
FACILITIES 


Country representatives are also responsible for the implementation 
of policies and procedures which have been established for safeguard- 
ing the interests of United States personnel confined in foreign prisons. 

The practices applicable to United States military-confinement 
facilities are used as a guide for such matters as legal assistance, 
visitation, medical attention, food, bedding, clothing, and health and 
comfort supplies. These standards are applic able for both pretrial 
and posttrial confinement of United States personnel in foreign prisons. 

Country representatives are responsible for making satisfactory 
arrangements with the appropriate authorities of the foreign country 
concerned to assure that United States personnel held in pretrial or 
posttrial confinement in foreign prisons will be accorded fair treatment. 

Contacts with confined personnel are made as frequently as may be 
necessary, but not less than once every 30 days. At that time the 
conditions of confinement as well as other matters relating to the 
prisoners health and welfare ave surveyed. 

It is a practice to have the visit be made by the prisoner’s command- 
ing officer or his representative, or by an officer of the same service as 
the confined number of the Armed Forces. If the prisoner is not a 
member of the Armed Forces he will be visited by an officer of any 
one of the services. 

The country representative will assure that members of the imme- 
diate family of the prisoner, as well as such other persons as may be 
appropriate, are afforded reasonable opportunity to visit confined 
United States personnel. 

If it appears to the United States country representative that 
permission to visit confined United States personnel is being denied 
without apparent good cause, or if it appears that they are being 
denied fair treatment, or that the conditions of confinement are 
substandard and corrective action cannot be worked out with the 
appropriate authorities, it is the ety of the re representative 
to refer the matter to the appropriate diplomatic or consular mission 
for further action. 

Country representatives, when necessary and feasible, are author- 
ized to furnish certain facilities to United States personnel confined 
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in foreign prisons located within their area of responsibility. Where 
the medical and dental services supplied by foreign authorities are 
inadequate, such services comparable to those provided in United 
States military confinement facilities will be provided. In addition, 
health and comfort supplies and welfare items including cots, blankets, 
and mattresses may also be furnished when comparable items are 
not supplied by the foreign government. Clothing may also be 
supplied, but United States | personnel in a pay-and-allowance status, 
or with sufficient funds available, will be required to pay for the 
clothing. Rations from supplemental food stocks may be issued to 
United States prisoners in foreign confinement if it is found that the 
food being issued to such pe ‘rsonnel is not on a par with the type and 
quantity food furnished to prisoners in United States confinement 
facilities. 

The United States country respresentative also is authorized to 
mkae the necessary arrangements to insure that United States person- 
nel confined in foreign prisons are accorded the right to visit or com- 
municate with chaplains of their faith and to be provided bibles or 
other scriptures as appropriate. They will be furnished legal as- 
sistance if such is considered necessary. Every attempt will be made 
to permit the regular flow of correspondence with the prisoner’s 
immediate family, close friends and with their chaplain and legal 
adviser as necessary, and further, the prisoner will be allowed to 
subscribe to English language newspapers and periodicials. 


PROVIDING COUNSEL FOR ACCUSED 


On July 24, 1956, Public Law 777, 84th Congress, was approved."® 
This statute provides for the payment of counsel fees for those ap- 
pointed to represent persons subject to the Uniform Code of Military 
Justice when being tried before foreign judicial tribunals. 

The law prov ides that the Secretaries of the military service may 
employ counsel and pay counsel fees, court costs, bail, and other 
expenses incident to the representation before judicial tribunals and 
administrative agencies of any foreign nation of persons subject to the 
Uniform Code of Military Justice. The payment of fines is not 
authorized under the law. 

Requests for counsel will ordinarily be made by the defendent to his 
immediate commander or to the officer exercising general court- 
martial over him. The implementing regulations for the military 
services generally provide that such requests will be granted in both 
trial and appellate proceedings in the following criminal cases: 

(a) where the act complained of occurred in the performance 
of official duty; o 

(b) where the sentence which is normally imposed includes con- 
finement in excess of 6 months, whether or not such sentence 1s 
normally suspended; o 

(c) where capital punishment might be imposed; o 

(2) where an appeal is made from any proceedings in which 
there appears to have been a denial of the substantial rights of the 
accused; or 

(e) where the case, although not within the criteria established 
in the preceding paragraphs, is considered to have significant 


See appendix 9 for text of Public Law 777, 84th Cong, 
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impact upon the relations of United States forces with the host 
country, or the case is considered to involve a particular United 
States interest. 

Funds for the posting of bail or bail bond to secure the release of 
personnel from confinement from foreign authorities before, during, or 
after trial may be furnished in all criminal cases. Typical service regu- 
lations make mandatory the taking of safeguards to assure that at the 
conclusion of proceedings or on the appearance of the defendant in 
court the bail or bond will be refunded to military authorities.“ Under 
these procedures bail will be provided only to guarantee the presence 
of the defendant and will not be provided to provide the payment of 
fines or civil damages. 

The selection of individual trial or appelate counsel is made by 
the defendant. Such counsel represents the individual defendant and 
not the Government of the United States. Selection is made from 
approved lists of attorneys. ‘These lists normally are coordinated 
with the local court or bar association, or similar groups, if any, and 
are then coordinated with the appropriate diplomatic mission of the 
United States in the country concerned. In any event, these lists 
are composed only of attorneys who are qualified or admitted for full 
practice, on their own account, before the courts of the foreign coun- 
tries involved. Counsel fees and expenses must conform to amounts 
paid under similar circumstances to nationals of the foreign country 
where the trial is held. 

When it is considered to be appropriate and reasonable in the case, 
the payment of expenses, in addition to counsel fees, may include 
court costs, bail costs, charges for obtaining copies of records, print- 
ing and filing, interpreter fees, witness fees, and other necessary and 
reasonable expenses are authorized. 

Ordinarily no claim for reimbursement is required from defendants 
with respect to payments made in their behalf under the provisions 
of Public Law 777, 84th Congress. However, all payments made in 
behalf of a defendant who willfully causes forfeiture of bail provided 
on his behalf constitutes debt owed to the United States and must be 
recovered from the defendant. 

There follows certain statistics regarding expenditures under Public 


Law 777 of the 84th Congress.’ 





Statistics REGARDING EXPENDITURES UNpDER PuBLic LAW 777 oF THE 84TH 
ConGrREss Enactep Jury 24, 1956 
Army: Expenditures and number of cases through Nov. 30, 1956 

Area Number Amount 

' | } aed 
France __.. 3 ma onl 12 $726. 02 
Iran_ l 67. 00 
Italy 14 1, 858. 00 
Japan....... 16 3, 550. 00 
Panama... 2 1 800. 00 
United Kingdom 3 266. 00 
Total 48 7, 267. 02 


! Bail only. 


4 SecNav Instruction 5820.5 dated September 15, 1956. 
18 Hearings of a subcommittee of the Senate Armed Services Committee, dated April 9, 1957. 
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Air Force: Expenditures and number of cases through Nov. 30, 1956 


Area Number Amount 

Bermuda... 1 $176. 57 
France 5 685. 70 
Japan 8 1, 320. 00 
Libya 1 432. 00 
Luxembourg 1 80. 00 
Morocco 5 1 1, 485. 00 
Panama 7 1 2 200. 00 
United Kingdom ll 5, 152. 00 

rotal sitet cael i “ 33 9, 531. 27 

! Including $1,150 court costs. 
Bail bond 
Navy: Expenditures and number of cases through Apr. 1, 1957 
Area Number Amount 

Antigua 1 $72. 84 
CincLant area . ] 300. 00 
Great Britain 3 177. 80 
Italy 3 286. 00 
Japan 7 t 1, 350. 00 
Moroeco 1 28. 50 

Total caaeaeud : 16 2 215. 14 


$300 for 2 eases on appeal. 


JURISDICTION 


A significant aspect of the NATO Status of Forces Agreement 
is the jurisdictional arrangement, that is to say, the establishing 
of primary jurisdiction which in certain instances rests with the 
visiting state and in others with the host state. Generally speaking 
where the offense is against the personal property of another member 
of the Armed Forces or where the offense is committed in the per- 
formance of official duty the primary jurisdiction is given to the 
military courts of the visiting state. In all other cases primary juris- 
diction is given to the host state. The treaty provides that requests 
for a waiver of jurisdiction will be considered by any state having the 
primary right. The policy of the Department of Defense has been to 
request the host state to waive its jurisdiction in prac tically all cases. 

When exclusive jurisdiction rests with the United States the only 
prerogative of the authorities of the host state is to assist United 
States authorities in apprehending the accused and in the collection 
and production of evidence. If the host state authorities attempt to 
take or retain the accused in their custody, or to otherwise exercise 
criminal jurisdiction over him, in such a case, United States author- 
ities are instructed to immediately lodge a firm but polite protest 
with the responsible host state authorities and also to request them to 
refrain from the exercise of jurisdiction over the accused and, if the 
accused is in their custody, to release him uncondittonally to United 
States custody. When exclusive jurisdiction is in the host state the 
United States authorities will request that the accused be released 
to United States custody if he is being held in foreign custody, and if 
it is consistent with overall relations existing with the host state 
concerned, the host state authorities will be requested to waive their 
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right to exercise criminal jurisdiction in order that the case may be 
disposed of by the competent United States military authorities in 
accordance with applicable United States laws and directives. 


DETERMINATION OF OFFICIAL DUTY STATUS 


The regulations of the military services generally provide that 
the criteria to determine whether an alleged offense arose out of an 
act or omission done “in the performance of official duty” will 
normally be consistent with those applied by the United States 
authorities in making similar determinations for claims purposes 
(that is, art. VIII of the agreement relating to claims arising out 
of “official duties” acts or omissions). The regulations further 
provide that the term “in the performance of official duty” will be 
interpreted as broadly as possible. It will, for example, include 
commutation between residence and place of duty, without regard to 
whether travel is by privately owned vehicle or by Government- 
furnished transportation. United States authorities take the posi- 
tion, in general, that an act or omission may be said to be done in 
the ‘‘performance of official duty”’ within the purview of these regula- 
tions if it is done pursuant to or in accordance with competent author- 
ity or directive, whether express or implied, and is reasonably related 
to the oe e by the individual concerned of required or per 
missive functions in his capacity as a member of the United States 
forces. 

United States authorities are instructed to process and dispose 
of each case in which the United States has the primary right to 
exercise jurisdiction without delay in accordance with applicable 
United States laws and directives. Wherever possible all cases of 
offenses committed by United States personnel are disposed of by 
United States authorities and no waiver of the primary right of United 
States authorities to exercise jurisdiction is granted to host state 
authorities. 


PRIMARY JURISDICTION IN A HOST STATE 


When United States personnel are taken into foreign custody 
pe nding completion of a criminal investigation or trial, the host state 
is requested to release the accused to the custody of United States 
military authorities. Service regulations provide that assurances 
may be given that the accused will not be removed from the host state 
except upon due notice affording the host state authorities reasonable 
opportunity to object or take other appropriate measures to preserve 
their rights and protect their interests. 

A request for waiver of the primary right of the host state to exercise 
jurisdiction is then made in every major case of offenses by United 
States personnel against foreign law. Our Government takes the 
position that reque sts for waiver in these cases result from the funda- 
mental responsibility of United States military authorities to maintain 
good order and enforce discipline among United States personnel and 
waiver of primary jurisdictional rights is sought in order that the case 
may be disposed of by the competent United States military authority 
in accordance with applicable United States laws and directives and 
in the exercise of the criminal and disciplinary powers conferred by the 
laws of the United States, 
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If the waiver of jurisdiction is granted by the host State the military 
services take appropriate action to dispose of the case at the earliest 
possible time. Where the disposition is by court-martial trial and the 
host state authorities have declared or shown official interest therein 
they are notified in advance of the time and place of trial. It is a 
policy, subject to appropriate considerations of military security, to 
authorize representatives of the host state and, where the trial proc eed- 
ings are open to the public, representatives of the local press, access 
to the military installation for the purpose of attending or observing 
the conduct of the trial. 

Where the primary right to exercise jurisdiction is vested in the 
host state United States personnel will not be tried by court-martial 
for offenses against foreign law until and unless the foreign jurisdic- 
tional proceedings against the accused have been completed or aban- 
doned or the primary jurisdictional rights of the host state have been 
waived. 


PRIOR TRIAL OR DISPOSITION OF CASES BY UNITED STATES AUTHORITIES 
OR HOST STATE AUTHORITIES 


Any exercise of, or attempt to exercise, jurisdiction by host state 
authorities in cases of offenses by United States personnel against 
foreign law which United States authorities have disposed of by court- 
martial trial are immediately and firmly protested to the host state 
authorities concerned and, if necessary or appropriate, protested at 
diplomatic levels. If the case has been dispose’ of by United States 
authorities in a manner other than trial by court-martial and host 
state authorities seek to initiate foreign criminal proceedings in the 
case, the host state authorities are advised of the nature and effect of 
the prior disposition so made and are urged to reconsider their proposed 
action. If any serious disagreement or difficulty results from the 
foregoing action it is the duty of the responsible country representative 
to take appropriate action. 

Inasmuch as different, independent sovereigns are involved, no 
provision of the United States Constitution or of the Uniform Code 
of Military Justice precludes trial by United States authorities for 
offenses against military law notwithstanding prior trial by host state 
authorities for a violation of foreign law arising from the same act or 
omission constituting the offense against United States military law. 
However, the exercise of this jurisdiction within the host state may be 
limited or prohibited by mternational agreement. In NATO coun- 
tries, for example, an accused who _ been tried by the host state 
may not be tried within that state by United States authorities for 
the same offense, except that United States military personnel may 
nevertheless be tried by United States authorities for any violation 
of rules of discipline arising from the act of omission which constituted 
the offense for which he was tried by the receiving state."® 

United States personnel, as a general rule, will not be subjected to 
punitive action under the U niform Code of Military Justice where 
there has been a previous trial by a foreign court, unless such ac tion 
is warranted in the light of all the pertinent circumstances includ Ine, 
(1) nature and gravity of the offense, (2) verdict adjudged and 





6 See par. 8, art. VII of NATO Status of Forces Agreemens (p. 33 











12 STATUS OF FORCES TREATY AND AGREEMENTS 


sentence, if any, imposed by the foreign court, and (3) previous record 
of the accused. 

Disposition of such cases by United States authorities will normally 
be by administrative action under pertinent regulations and directives. 


NOTIFICATION TO NEXT OF KIN 


Department of Air Force regulations are typical concerning this 
matter and provide that whenever am airman is charged with a serious 
offense before a foreign court and trial appears probable the airman 
will be counseled by a chaplain and urged to advise his parents, 
spouse, or guardian, as appropriate, of the circumstances, or in the 
alternative authorize the chaplain to do so. If the airman refuses 
to do either, no further action will be taken except to record his 
refusal and the name of the officer receiving such refusal in the air- 
man’s personnel file. However, if the airman is under 21 years of 
age and it appears that his parents, spouse, or guardian will not 
otherwise be informed and if no compelling reasons to the contrary 
appear, the chaplain will inform the parents, spouse, or guardian by 
letter or other communication of the details he considers pertinent 
and proper. The compelling reasons precluding notification are also 
recorded in the airman’s personnel file. In this respect, a “serious 
offense” is one for which confinement in excess of 6 months, whether 
or not suspended, is normally imposed by the foreign court. Where 
the notification to next of kin 1s accomplished by a chaplain the 
details furnished will not include any statement concerning the 
probable guilt or innocence of the accused or the probable outcome 
of the trial proceedings or of the likelihood of a sentence to 
confinement.!” 


STATUS OF FORCES AGREEMENTS IN LIBYA, MOROCCO, AND SPAIN 


Jurisdiction over members of the United States forces in Libya is 
determined by the provisions of the Agreement Between the Govern- 
ment of the United States of America and the Government of the 
United Kingdom of Libya of September 9, 1954, articles XIX, XX, 
and an associated Memorandum of Understanding.'® The terms 
involved are more favorable than those of most of the status of forces 
agreements to which the United States is a party. They provide as 
follows: 

(1) All cases arising from offenses committed by members of 

the United States forces solely against the United States, its 

property, security, or personnel; or which occur within agreed 

areas; or which arise out of acts or omissions of military members 

or civilian employees of the United States armed services done in 

the performance of official duty, are under exclusive United 
States jurisdiction. 

(2) All other civil cases involving members of the United States 
forces are under Libyan jurisdiction. 

(3) All other criminal cases involving members of the United 
States forces are under Libyan jurisdiction, according to the 
agreement. In the associated memorandum, Libya undertakes 





’USAFE Regulation No. 110-1, dated May 1, 1957. 
8 See appendix 10 for text of the agreement. 
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to waive jurisdiction in criminal cases except in those of particular 
importance to Libya, such as offenses against the state, rape, or 
other cases where widespread public concern is aroused. 


‘Members of the United States forces’ is defined in article XX VIII 
of the agreement: 


* * * includes belonging to the Armed Forces of the United States of America 
and accompanying civilian personnel who are employed by or serving with such 
services (including the dependents of such military and civilian personnel), who 
are not nationals of, nor ordinarily resident in Libya; and who are in the territory 
of Libya in connection with operations under the agreement. 


In general, the treatment of Americans under these provisions has 
been quite favorable, even in cases deemed to be of particular interest 
to the Libyan Government, which have been few in number. The 
settlement of the civil claims or damages arising from such offenses 
has proved to be of major importance in securing waivers of jurisdic- 
tion or suspension of proceedings or sentences. The executive 
branch of the Libyan Government has consistently adopted the view 
that prompt settlement of these claims, which is consonant with the 
Arab tradition of material payments for physical injuries or death, 
is the chief element of justice as seen by the Libyan public. When 
the publie’s sense of justice has thus been satisfied, the executive is 
then in a position to waive further jurisdiction. 

The problems which have arisen in specific cases, as well as in 
general terms, are principally due to the shortage of qualified per- 
sonnel in almost every branch of the Libyan Government. Admin- 
istrative delays result from the relatively heavy workload per person, 
especially in the Libyan legal system, and the fact that the inexperi- 
enced working level offic ials are not empowered to make many deci- 
sions, necessitating the individual consideration of each case through 
higher levels of the Government. These problems do not reflect any 
particular attitude on the part of the Libyan Government, which has 
been most cooperative, and is endeavoring to obtain qualified per- 
sonnel as rapidly as Libyan university graduates are available. This 
is a situation which is subject to solution in terms of time and training, 
for the most part. 

In civil cases, difficulties may arise from the fact that military 
personnel, who do not require passports and may enter and depart 
through the airbase quite freely, often depart Libya before civil action 

can be instituted in Libyan courts against them. In the one case of 

major proportions which has occurred to date, a judgment was ren- 
dered against a civilian employee of the United States Air Force, but 
the Libyan courts have not been able to enforce payment of that 
judgment. Every effort should be made to insure that this situation 
is not repeated. 

In criminal cases substantial delays in considering minor offenses 
is encountered, for reasons discussed previously. The Libyan Govern- 
ment has taken the view that each case must be heard before a Libyan 
court to determine jurisdiction, while the United States favors an auto- 
matic waiver to be effective within a few days of the occurrence of the 
incident, provided the Libyan Government has not notified military 
authorities that the case is of particular interest to the Government. 
The delays arising from the lack of routine procedures often result in 
the military being unable to prefer charges prior to the departure of 
prince — or witnesses in the course of normal rotation. 


2026 5S 3 
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United States agencies are continuing in negotiations designed to 
establish agreeable | procedures for waivers in routine cases, and related 
aspects. Until such procedures are agreed upon, the existing situation 
is likely to continue as in the past. It should be noted that, in all 
cases to date, the Libyan Government has released defendants to the 
custody of United States military authorities at their request, and that 
no American has ever been imprisoned or confined in a Libyan insti- 
tution, other than temporary detainment pending surrender of custody 
to United States military authorities. Statistics show that, to date, 
there have only been two cases when the Libyan Government has not 
waived jurisdiction and where United States personnel have been tried 
or are being held for trial in a Libyan court. It is felt that the Libyan 
authorities have displayed commendable cooperation in dealing with 
individual cases to the extent permitted by public concern, and believes 
that this spirit will be reflected in early establishment of routine pro- 
cedures which will assist in relieving existing problems. 

In Morocco the status concerning our forces is rather nebulous. 
Until a few months ago the status of our forces had been regulated by 
agreements made with the French Government. However, since that 
time the Moroccans have declared their independence and preliminary 
talks are under way which should lead to a new agreement between the 
kingdom of Morocco and the United States. Generally speaking, it is 
felt that the situation in Morocco has been stable and since this coun- 
try became independent the Government has proceeded to deal with 
United States authorities on the basis of agreements reached with the 
French before the country became independent. 

Statistics show that for the period December 1, 1956—May 31, 1957, 
72 offenses were committed which were subject to French jurisdiction. 
Of this number a total of 27, or 37% percent, were waived and jurisdic- 
tion handed over to United States authorities. Of the remaining 
number only 72 were of a serious nature and of the total remaining 
cases a verdict of acquittal was handed down in 12 cases. Of all the 
cases tried during the period by the host state a total of 29, or 63.04 
percent, resulted in sentences of a fine or reprimand only. 

The subcommittee believes that conditions concerning the status of 
our forces is very good in Morocco and expresses the hope that such 
conditions continue. Inasmuch as new negotiations are now underway 
with the kingdom of Morocco it is felt that every effort should be 
made by our State Department to obtain the greatest amount of lati- 
tude in United States authorities trying its own personnel. 

In Spain the United States has exclusive jurisdiction to try its 
own personnel for all crimes committed within that country. When 
United States personnel are being detained or confined by Spanish 
authorities the Spanish Government has agreed to immediately notify 
the Chief, Joint United States Military Group, or his designated repre- 
sentative, and when United States authorities reasonably believe that 
the individual being detained or confined is a member of United States 
forces they are so certified to a Mixed Commission on Jurisdiction 
(which has been established under agreements with the Spanish 
Government) and then will further request that the alleged offender 
be released to United States military authorities. Upon such a 
certification the Mixed Commission on Jurisdiction will honor the 
certification and request and will instruct the detaining or confining 
authority to release the alleged offender to the custody of United 
States military authorities, and at the same time will furnish all 
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assistance against the alleged offender. The Chief, United States 
Military Group, will then evaluate all evidence furnished by the 
Spanish authorities and may also conduct a supplemental investigation 
to determine all the facts and circumstances of the case. If the evalua- 
tion indicates that the offense is punishable under the Uniform Code 
of Military Justice he will so certify to the Mixed Commission on 
Jurisdiction. The Commission ordinarily accepts this certification as 
conclusive proof of the facts certified. As a matter of fact, since the 
date of the official agreement no United States personnel have been 
tried by Spanish tribunals and at the present time there is only one 
case pending before the courts of Spain, and in that case a civilian 
United States employee of Puerto Rican ancestry requested that his 
case be tried by a Spanish court. 

The subcommittee believes the agreements on the status of forces 
between Spain and the United States to be model ones. The imple- 
mentation of these agreements have shown that they are to the best 
interests of both Spain and the United States.” 


STATUS OF FORCES AGREEMENTS—GREECE AND TURKEY 


In order to more completely understand the applicability of NATO 
SOFA which did not come into force in Greece until August 25, 1954 
it is felt appropriate to summarize the various agreements which were 
in effect prior to that date, as well as a later agreement which to some 
degree modified the local applicability of the criminal jurisdiction pro- 
visions of the SOFA. 

The first was the Agreement on Aid to Greece, signed on June 20, 
1947. Article V thereof provided: 

The personnel of the American mission and the property of the mission and of 
its personnel shall enjoy in Greece the same privileges and immunities as are 


of the Embassy and of its personnel. 


JUSMAGG was and continues to be an agency within the American 
mission for aid to Greece. 

The above agreement was ratified by the Greek Parliament and 
promulgated in Legislative Decree 694, dated May 8,1948. Article I, 
paragraph 3, provided: (a) The personnel of the mission, together 
with their families, shall enjoy extraterritoriality (exemption from the 
jurisdiction of the civil and criminal Greek courts), both for their 
commissions during performance of their official duties as well as 
during their private life; (6) exemption from every direct or indirect 
tax, custom, toll fee, charge, duty deduction or contribution generally 
in favor of the state, municipalities, communes. 

The second agreement concerned the construction, development, 
and use of military facilities and personnel to be brought into Greece 
for the implementation of or in furtherance of approved NATO plans. 
This agreement was signed on October 12, 1953. Article III of this 
agreement provided: For the implementation of this agreement the 
provisions of article I, paragraphs 3a and 3b of Legislative Decree 694 
of May 7, 1948, and the memorandum of understanding between the 
Government of the United States and the Government of Greece 
dated February 4, 1953, shall be applied in accordance with terms 
mutually agreed. 


19 Sce ippendix 11 for text of the Spanish-United States agreement concerning jurisdiction over members 
of United States forces 
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In view of the immunity provisions of the Military Facilities Agree- 
ment when the NATO SOFA came into force in Greece on August 25, 
1954, the provisions of article VII dealing with the exercise of criminal 
jurisdiction by foreign tribunals over U nited States military personnel 
were not implemented. Article VIII, dealing with claims, was 
however, immediately put into effect and Chief, JUSMAGG estab- 
lished the United States Sending Claims Office, Greece. This Office 
was transferred to the 7206th Support Group effective 1 February 1957. 

At the request of the Greek Government negotiations with United 
States Embassy representatives were begun w ith a view to modifying 
the immunity provisions of the Military Facilities Agreement and 
substituting therefor the provisions of article VII of NATO SOFA. 
These negotiations culminated in the agreement concerning the Status 
of United States forces in Greece, signed on September 7, 1956.” 
Although the agreement by its terms was to come into effect on the 
date of its signing, it did not actually come into effect under Greek 
law until ratification by Parliament and publication in the Official 
—— on June 18, 1957 (LD 3715).22 The agreement provided 
that— 


Paragraph 1, article III of the agreement between the Governments of the 
United States of America and Kingdom of Greece concerning military facilities, 
dated October 12, 1953, is abrogated except insofar as it refers to the memorandum 
of understanding dated February 4, 1953, which shall continue in effect. 
Paragraph 2: “Agreement between the parties of the North Atlantic 
Treaty Regarding the Status of Their Forces,” dated June 19, 1951, 
shall govern the status of the forces of the United States in Greece as 
well as members of these forces, members of the civilian component, 
and their dependents, who are in Greece and who are serving in that 
country in furtherance of objectives of the North Atlantic Treaty 
Organization, or who are temporarily present in Greece. The last 
phrase was intended to apply to personnel of the United States 
6th Fleet and leave personnel. Additional articles provided for (1) 
waiver by Greek authorities of their primary right to exercise criminal 
jurisdiction over United States personnel, except in cases of particular 
importance; (2) that where waiver is not granted, the accused will 
remain in the custody of United States authorities pending completion 
of trial proceedings; (3) for the presence of a representative of the 
United States during trial and pretrial proceedings and (4) that all 
trials shall be public. 

The provisions of article IIT granting the United States authorities 
custody of the accused pending completion of trial proceedings in 
cases where the Government of Greece may exercise jurisdiction when 
a request for waiver is denied, is more favorable to the accused than 
the custody provision of the SOFA. Paragraph 5 (c) of the latter 
provides: 

The custody of an accused member of a force or civilian component over whom 
the receiving state is to exercise jurisdiction shall, if he is in the hands of the send- 
ing state, remain with that state until he is charged by the receiving state. 
Inferentially, if he is in the hands of the receiving state at the outset 
he remains in their custody. 


20 See appendix 12 for 
I 13 
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The legislative decree, No. 3715, which ratified the agreement, 
limited the appearance of the observer to instances when the accused 
appears before an examining authority or before a judicial council or 
a court, together with his solicitor. This is not felt to be a substantial 
limitation. The right to a public trial was also limited under the 
Greek Constitution to cases where publicity would be detrimental to 
good morals or public order, which is similar to our own trial pro- 
cedures. 

During the period the agreement was awaiting parliamentary rati- 
fication, at the request of Greek authorities, requests for waiver of 
primary jurisdiction even as to minor incidents and accidents were 
submitted to and granted by the Greek authorities without question, 
with but a single exception. This case involved an airman assigned to 
a tenant unit of the 7206th Support Group, who, on May 31, 1957, 
while operating a private vehicle on the highway approximately three- 
fourths of a mile from the airbase, struck and killed a former general 
who had been active in the Communist guerrilla forces in Greece. 
The Greek authorities immediately took the position that a waiver, 
if requested, would be denied. The case is presently being considered 
by the judicial council of the court of first instance which can either 
indict the airman or dismiss the charges against him. 

The short period of operation of ‘the NATO SOFA in Greece is 
too short to express an opinion of any validity in regard thereto. 
The necessity and importance of a workable arrangement whereby 
the matter of waiver of jursidiction as to minor incidents and motor- 
vehicle accidents in which the property damage is minor and personal 
injuries resulting therefrom slight could be handled promptly at the 
lowest possible level in both the USAF chain of command and Greek 
law-enforcement system was fully realized but to date has met with 
little progress. Efforts are continuing in this regard. Another prob- 
lem area is agreement upon the manner in whic +h Greek law-enforce- 
ment agencies can distinguish between United States personnel who 
come within the purview of the NATO SOFA and the personnel of 
AMAG who enjoys immunity from jurisdiction of the Greek civil and 
criminal courts. Gendarmerie officials are unacquainted with the 
custody provisions of the agreement of September 7, 1956, and are 
reluctant to release United States personnel following incidents which 
are relatively minor except with the approval of their highest superiors. 
It is apparent that few, if any, implementing instructions have been 
issued to Greek law-enforcement agencies. ‘These problems are not 
regarded as unsurmountable and in time should be satisfactorily solved. 

In 1951, Turkey became a party to the North Atlantic Treaty and 
effective June 18, 1954, adopted the agreement regarding the status of 
forces of parties to the North Atlantic Treaty. Pursuant to a bilateral 
agreement between the Governments of the United States and the 
Republic of Turkey, the rights accruing to personnel of JUSMMAT 
and TUSLOG are to be determined by the SOFA. 

Prior to the effective date of the SOFA in Turkey, all offenses which 
came to the attention of Turkish authorities were tried in Turkish 
courts. The actual number of such cases was small, and none of a 
serious nature arose. 
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As to criminal jurisdiction, the SOFA provides in effect: 

Where an offense is committed by United States personnel 
during “‘performance of official duty,” the United States shall have 
the primary right to exercise jurisdiction. 

Where an offense is committed by United States personnel 
other than during “performance of official duty” and not against 
United States property or personnel, Turkey shall have the right 
to exercise primary jurisdiction over such offense. 

3. In cases where one state has primary right to jurisdiction, 
it shall give “sympathetic consideration” to any request from the 
other state for a waiver of such jurisdiction. 

4. In cases where United States personnel are tried in Turkish 
courts, such personnel shall have certain clearly defined rights, 
including the right to have an observer attend the trial, the right 
to counsel, and the right to confront witnesses against testifying 
against him. 

During the early stages of the operations of the SOFA in Turkey, 
difficulty was encountered in securing United States jurisdiction over 
“performance of official duty’? cases. Turkish judicial authorities 
contended that Turkish courts were competent to determine whether 
an individual was “‘in the performance of official duty” at the time 
of the alleged offense. This necessitated voluminous correspondence 
and numerous intercessions with the Turkish Foreign Office. No case 
involving an individual in the performance of official duty, however, 
proceeded to final conviction before the United States was able to 
secure jurisdiction. 

In July 1956, the Turks agreed to accept a certificate by chief, 

JUSMMAT, that an individual was in the performance of official duty, 
as finally determinative of that issue. Upon receipt of such a certifi- 
cate, prosecution is terminated and the files of the local prosecutor 
are forwarded to JUSMMAT. 
' ‘The most frequent offenses over which Turkey exercises primary 
jurisdiction are of a minor nature and involve traffic violations and 
breaches of the peace. Turkish laws pertaining to the operation of 
motor vehicles closely parallel those of the United States. However, 
the Turks have extended the theory of comparative negligence to 
criminal law. Thus an individual may be tried even though the 
expert traffic evidence in apportioning the blame between the parties 
reflects the greater fault to be that of the non-United States individual 
involved. ‘The net result is that many minor collision cases involving 
only dented fenders are referred for trial. 

The Turkish Government has enacted currency-control legislation, 
as is common in most European countries. There have been only two 
cases of prosecution under this act involving United States personnel. 
No Americans have been involved in any prosecutions under Turkey’s 
press control or political discussion laws. 

There are several provisions of Turkish law which are foreign to 
our concept of criminal procedure. None, however, are of such a nature 
as to deprive our personnel of a fair trial. The jury-trial system does 
not prevail in Turkey. Cases are heard before from 1 to 3 judges, 
depending on the gravity of the offense. The judge questions wit- 
nesses, with the assistance of the public prosecutor and defense 
counsel as appropriate. Due to the common practice in Turkey of 
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holding multihearing trials with the hearings spaced several weeks 
apart, an accused, witnesses and the trial observer appear at court 
on 5 to 7 occasions on a simple breach of the peace case. 

Judicial authorities of Turkey, with only rare exception, have 
accorded to United States personnel all the rights which are set forth 
in the treatv and those contained in the November 17, 1953, memo- 
randum of the Interservice Legal Committee. These exceptions have 
resulted from an application of a provision of Turkish law which 
permits a speedy hearing in cases hens all evidence, witnesses, and 
the accused are available to the public prosecutor immediately after 
the commission of the offense. 

The trial-observer system has worked well in Turkey. An arrange- 
ment has been made under which Air Force, Army, and Navy Judge 
Advocates are used interchangeably to attend hearings, Thus, a 
legally trained observer is available to attend all cases 

Only in the area of waiver of jurisdiction can it be said that the 
agreement has failed to operate satisfactorily. In cases where the 
United States has primary jurisdiction, Turkey has never requested 
that we waive such jurisdiction, although this is provided for in the 
agreement. On the other hand, however, responsible Turkish officials 
contend that a change in Turkey’s code of criminal procedure is 
renner to permit them to waive jurisdiction in a case which has 

ached the public prosecutor. The military mission, in conjunction 
with the Embassy, has sought over the past 2 years to have the Turks 
implement this provision of the agreement. Recently, the Ambas- 
sador took this matter up with the Prime Minister. Present indica- 
tions are that these negotiations are about to be terminated favorably. 

In Turkey there have been no murders and no brutal rapes. Since 
the agreement has been operative, only three serious felony-type 
cases have occurred. One individual has actually served a sentence 
of 7 months confinement in a Turkish penal facility for assault with 
intent to commit rape. One individual is currently free on bail 
pending appeal for a sentence to 2 years 2 months and 20 days for 
assaulting and seriously wounding a Turkish physician. 

Negotiations have recently been concluded with respect to the 
treatment of United States personnel confined in Turkish penal 
institutions. The resulting agreement guarantees rights of visitation, 
mail, supplemental rations, medical care, and other matters. 
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ANALYSIS OF OFFENSES 


The following statistics indicate the number of offenses subject to 
foreign jurisdiction, worldwide, and their disposition for the period 
December 1, 1956, to May 31, 1957: 


Exercise of criminal jurisdiction by foreign tribunals over United States personnel 


(analysts) 
Area: World. 
Service: All. 
Period: Dec. 1, 1956—May 31, 1957. 
Number of offenses subject to foreign jurisdiction__......._._---- ions 6, 256 
Offenses subject to foreign jurisdiction as to which a waiver of local juris- 
diction was obtained: 

Par 5s eo ew eed dei bee eee tates ks 3, 920 

URITNG ates ihe to on he gk a a os ite trast arene rin he a MRR es Al ee 62. 65 
Number of offenses tried by local tribunals Sa a A a 2, 266 
Number of serious offenses tried by local tribun: ils } 149 


Percent of offenses tried by foreign tribunals__-_- ae se Ue oe 
Number of offenses tried by local tribunals as to which there was an 
DNIOR ered. nist OS sh ce ewe en beebueennabeuctce 151 

Percent of offenses tried by foreign tribunals________.-_.-----------_-- 6. 66 
Suspended sentences to confinement: 

Number- Bic Be eet i Mee Oa ee go ete peewee 86 

Percent of offenses tried by Maat MIR. 6 sin ives cdi nuns duds ere 
Unsuspended sentences to confinement: 

SN a ee i a 72 

Percent of offenses tried by WP NIONEE, oe ec ee i 
Sentences to fine, reprimand, etc., only: 

MRI oF NR nn ko es SN at ee A a eg it ee oe he 1, 957 

Percent of offenses tried by local tribunals.____..__._...._--------- 86. 36 


1 Murder, rape, manslaughter, arson, robbery, larceny, and related offenses, burglary and related offenses, 
forgery and related offenses, and aggravated assault. 


The following statistics indicate the exercise of criminal jurisdiction 


by foreign tribunals over United States personnel in NATO countries 
for the same period: 


Exercise of criminal jurisdiction by foreign tribunals over United States personnel 
(analysis) 

Area: NATO. 

Service: All. 

Period: Dec. 1, 1956—May 31, 1957. 

Number of offenses subject to foreign jurisdiction____._._...___--__-_--- ... 3, 491 

Offenses subject to foreign jurisdiction as to which a waiver of local juris- 
diction was obtained: 


EE eo on bn On a Se ee rs ee re CS be Be 1, 954 
ate ee pel, eh ae Sale UL tela BR er .-- 55. 97 
Number of offenses tried by lated Se i cc co nciec ecw acians . 1, 527 
Number of serious offenses tried by local tribunals !_.._...._.......------- 88 
Percent of offenses tried by foreign tribunals__.__...._._._------ Zig Heeee 
Number of offenses tried by local tribunals as to which there was an 
INO a tee oe Oe 2 sh Ae oy been amos 96 
Percent of offenses tried by forei ign Raiser oat tenes nwa eeid 6. 28 
Suspended sentences to confinement: 
OMI sn 8 a a anna mee Wi hacia eit Stee notanantaeband 52 
Percent of offenses tried by local tribunals___....-.------------ . 3.40 


Unsuspended sentences to confinement: 
Number-___-- bs ais 46 


Percent of offenses tried by loc al tribunals BB ai re ata ead pe cn stew acon 
Sentences to fine, reprimand, etc., only: 

INR in 8 it Se A ee Dee eRe we 1, 330 

Percent of offenses tried by ideal tribUnaIS. ncn cock cnexcutcecaed 87. 29 


1 Murder, rape, manslaughter, arson, robbery, larceny and related offenses, burglary and related offenses 
forgery and related offenses, and aggravated assault. 
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It is significant to note the high degree to which traffic cases con- 
stituted the offense subject to foreign jurisdiction and in which 
jurisdiction was exercised. Of the total of 6,256 cases worldwide 
subject of foreign jurisdiction, 4,271 were for traffic offenses. In the 
NATO countries, out of a total of 3,491 offenses subject to foreign 
jurisdiction 2,572 were traffic offenses. It should also be noted that in 
some countries traffic offenses constitute over 75 percent of the total 
number of cases subject to foreign jurisdiction. 

Also interesting is the number of persons receiving unsuspended 
sentences to confinement. Of the total of 2,256 worldwide for the 
report period, only 72, or 3.17 percent, of offenses tried by local 
tribunals resulted in unsuspended sentences to confinement. In 
NATO countries, of 3,491 offenses subject to foreign jurisdiction, only 
46, or 3.01 percent, of the cases resulted in unsuspended sentences 
to confinement. 

The following chart shows the exercise of criminal jurisdiction by 
tribnuals of NATO countries since the various effective dates of the 
NATO agreements through November 30, 1956: 


| 
| Cases subject to foreign | Trials | Confinement not 
jurisdiction suspended 


Country 





1953) 1954 | 1955 | 1956 Total}1953 1954) 1955 | 1956 | Total)1953 1954 1955 1956) Total 


| 


Belgium (effective Aug. | | | | } | 














Ws REE <cinknaneene .|} 1 20 7 16 44 1 0 2 2 5 0 0 0 0 0 
Canada (effective Sept. | | | 

27, 1953)__.............| 2] 312) 505) 528) 1,347} 0} 249) 426) 406) 1,081; 0} 6} OF} O 0 
Denmark (effective June | 

27, 1955) aes Se ee a stn 0} 0 2 | 0} 0 0 
France (effective Aug. | } | | 

SE SNe a cianaadaand | 267|2, 600'3, 172 3, 981\10,020} 21) 283) 439! 471) 1,214) 15, 31) 28) 42 116 
Greece (effective July 26, 

SO cain a eo 0 0 0 G4 “Ss 0 0 i & as 0 
Italy (effective Jan. 21, | | 

isis ccunccssnun Rada x ial Renae 86 Distal nd ioncc 64 iicsthsdctcets y 9 
Luxembourg (effective | | 

July 28, 1954).......... SR ie he ie 61]....| 0 6} 17 2.8 oe er 1 
Netherlands __ (effective | | } | | | 

i eee ee 5} 11) 69 87; O| 1 0 1 2 oF 1) OF 0 1 
Norway (effective Aug. | | | 

A on | 0 1 2) 5 8} O| O 1 3 44 oO} Oo} OF O 0 
Portugal (effective Dec. } 

22, 1955) a I a 0 0 eas aca 0 0 Docs Raeeien 0 0 0 
Turkey (effective June | | | | 

ea UNE cise tk dicccateadacattiaiea 12 18 36 66} ...- 8 12 22 aad 0 1 2 3 
United Kingdom (effec- | | | 

tive Jan. 13, 1954)_..... j..-.| 492/1, 235'2, 735) 4, 462)_...| 2711, 225)2, 208, 3, 704/_..- 6 31) 35 72 

OCG itissbanuceue | 272 3, 442\4, 977 7,490 16,181} 22) 812 2,111 3,194 6,139; 15; 44) 60) 89 208 





Note.—Figures for 1954, 1955, and 1956 run from Dec. 1 of preceding year to Nov. 30 of the stated year. 


In all countries which have ratified the NATO Status of Forces 
Agreement, through the 6 months’ period December 1, 1956, through 
May 31, 1957, of 3,217 cases subject to the jurisdiction of foreign 
courts, 1,921 were waived by host-country authorities. During this 
same period, 1,316 cases reached trial. In the 1,316 cases tried, there 
were imposed 96 sentences to confinement, of which 51 were suspended: 
45 individuals were sentenced to serve periods of actual confinement, 


20269—58——4 
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The foliowing tabulations show the length of confinement imposed, by 
type of offense committed: 


Number of 

|} sentences to 

Type of offense | confinement 
| (not sus- 
pended) 





| 
| , oe : | 3 | 1 (6 years, France). 
(2 years, France) 
(2 years, United Kingdom). 
(2 years, Italy). 
(2 years, United Kingdom). 
(20 months, Italy). 
(3 months, France). 
(2 months, France). 
(45 days, France). 
(5 years, United Kingdom). 
(6 months, France). 
(5 months, France). 
(2 years, 2 months, 20 days, Turkey). 
(2 years, United Kingdom). 
(15 months, United Kingdom). 
(1 month, United Kingdom). 
(3 months, United Kingdom). 
(3 months, France). 
(1 month, France). 
(3 weeks, France). 
(1 year, United Kingdom), 
(6 months, France). 
(3 months, United Kingdom). 
(2 months, United Kingdom). 
(2 months, France). 
(1 month, France). 
(1 month, United Kingdom), 
(8 days, France). 
(8 days, Luxembourg). 
(7 days, United Kingdom). 
(4 months, United Kingdom), 
(1 month, France), 
(8 days, France). 


Manslaughter, including negligent homi- 6 
cide, 


Robbery, larceny, and related offenses ___ 5 


Aggravated assault._......._..__- 6 | 
| ; 5 


Traffic offenses, including drunken and 17 
reckless driving and fleeing scene of | 
accident. 


Sex offenses, including adultery and gross 3 
indecency. 


Pee et ek AD et A A eet et eB at tt tt tS tat tt tt tt tt 


The following tabulation shows the exercise of criminal jurisdiction 
by foreign tribunals over United States personnel subject to military 
law in non-NATO status of forces agreement countries from December 
1, 1955, to November 30, 1956: 


Number of | Number of Number Number 
personnel cases in Number of} Number | sentenced | sentenced 
Country subject to which cases tried | sentenced | to confine- | to confine- 
foreign waiver of | by foreign | to confine- | ment sus- | ment not 
| jurisdiction} jurisdiction courts ment | pended suspended 
obtained | 
| | 
Se ee ee ‘ial | a Fe ee 
| 
I oan 2 | 0 | 1 | 0 | 0 | 0 
Libya : | 1 0 0 | 0 0 |} 0 
Morocco 149 71 75 | 7 | 7 0 
Saudi Arabia 0 0 0 | 0 0 0 
Yugoslavia _- 0 0 0 0 0 0 
Rass si not eedeeadas 152 71 76 7 7 0 


The following chart shows the exercise of criminal jurisdiction by 
foreign tribunals over United States personnel subject to military 
law, for felonies only, in NATO status of forces countries for the period 
from December 1, 1956, to May 31, 1957, followed by a tabulation 
giving the same information for nonstatus of forces agreement 
countries. 
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NATO Siatus of Forces agreement countries 


FELONIES ONLY! 


Number of | Number of; Percent | Number Number | Number 


} personnel | casesin | of cases of cases | Number |sentenced sentenced 

Country subject to which - which | tried by sentenced, to con- to con- 

foreign waiver of aiver foreign to con- | finement | finement 

jurisdic- |juri adictiony obt 1ined | courts finement sus- not sus- 

tion obtaine pended | pended 

France ais 92 67 73 31 | 18 10 

United Kingdom__--- 46 18 39 33 9 0 9 
Italy iat 15 0 0 13 f 4 | 2 
Belgium. __- ; 0 0 0 0 0 0 0 
i 7 ‘ $ 0 0 $ 3 2 l 
Norway 0 0 0 0 0 0 0 
The Ne ttherla inds. l l 100 0 0 0 | 0 
Lux bourg 3 3 100 0 0 0 | 0 
Geeent 3 2 67 0 0 0 0 
Usha was 164 91 55 81 36 16 20 


1 Murder, rape, manslaughter (including negligent homicide), arson, robbery, larceny, and related 
offenses, forgery and related offenses, and aggravated assault. 


Non-status-of-forces-agreement countries 


FELONIES ONLY! 


Number Number 


of person- of cases Number Number Number Number Number 

nel subject in which of cases of cases sentenced | sentenced | sentenced 

Country to foreign waiver of in which tried by | to confine- | to confine- | to confine- 
jurisdic- jurisdic- waiver foreign ment ment sus- ment not 

tion tion obtained | courts | pended | suspended 

obtained 
Iran 1 0 0 0 0 0 0 
Libya 0 0 0 1 i 0 | l 
Morocco- . 9 l 11 7 4 | 4 | 0 
Saudi Arabia 0 0 0 0 0 0 | 0 
Yugoslavia... 0 0 0 ) 0 0 0 
Total... 10 1 10 S 5 } 4 | l 
1 Murder, rape, manslaughter (including negligent homicide), arson, robbery, lareeny and related 
offenses, lorgery ind related offenses, and aggravated assault 


CONCLUSIONS 


Generally speaking, in the countries visited the subcommittee 
believes that the status of forces agreements are being implemented 
to the best interests of American personnel. 

Certainly, the status of forces agreement between Spain and the 
United States is a model one. The implementation of this agreement 
has shown that it is to the best interests of both Spain and the United 
States. Here is the only agreement that the United States has with 
any country visited by the subcommittee whereby our country retains 
exclusive jurisdiction to try our own personnel for all crimes com- 
mitted against the laws of the host State. It seems apparent that, 
in this case, the Spanish Government does not believe that it is fore- 
going any of its sovereignty because of the agreement entered into 
with our Government. On the other hand, the Spanish Government 
has obviously taken a realistic view of the situation and reasonably 
believes it to be of mutual interest for our Government to retain juris- 
diction over our own personnel. Obviously Spanish authorities have 
determined that the United States Government is as anxious as their 
own Government to see that any offending American citizen, coming 
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within the jurisdiction of the agreement, is apprehended and, if 
guilty, punished. All that is necessary under this agreement is that 
the offense be punishable under the Uniform Code of Military Justice, 
and when this fact is certified by the chief, United States military 
group, the Mixed Commission on Jurisdiction ordinarily accepts this 
certification as conclusive proof and proceeds to release the offender 
to our forces for appropriate action. 

The fact that only one case is pending before the courts of Spain, 
and that case being a civilian United States employee of Puerto 
Rican ancestry who requested trial by a Spanish court, would seem to 
be ample evidence that this type of agreement can be implemented 
successfully in many other countries where United States personnel 
are stationed. 

The subcommittee does not discount the fact that in nearly all coun- 
tries visited agreements have already been reached and that it would 
be extremely difficult to reopen negotiations in an effort to obtain ex- 
clusive jurisdiction for the United States Government. This does not 
mean, however, that our Government should not work toward that 
end. For one reason or another these agreements are under constant 
review and as the agreements are amended from time to time, by 
mutual consent, every effort should be made by our negotiators to 
attempt to obtain a greater degree of exclusive United States jurisdic- 
tion over United States personnel. Certainly, this is true in the case 
of Morocco where our forces have been subject to agreements origi- 
nally entered into with the French Government. Now that Morocco 
has its independence, new agreements will necessarily have to be 
reached with that sovereign State. 

It would seem to the subcommittee that the Spanish agreements 
could be used as a model and that our negotiators could point to them 
with pride and show the negotiators on behalf of the Kingdom of 
Morocco how well our forces have operated in Spain under the ex- 
clusive jurisdiction concept. 

In Libya and in Turkey further negotiations are necessary and 
every effort should be made to obtain agreements giving United 
States exclusive jurisdiction over their personnel stationed in those 
countries. 

The subcommittee recognizes that negotiations of this type are 
generally carried on by representatives of our State Department. On 
the other hand it seems noteworthy that the Spanish agreements were 
negotiated by military personnel or representatives of the Department 
of Defense. It is not known if this was the cause of obtaining agree- 
ments so favorable to the United States and which have worked so 
well for both States, but if military negotiators and representatives 
of the Department of Defense are able to obtain better terms in this 
type of negotiations it is believed that they should be delegated to 
carry on this type of negotiations. The subcommittee had interviews 
with many representatives of our State Department and the majority 
are to be commended for attention to duty and the job they are per- 
forming in behalf of our Government as our representatives in these 
foreign states. On the other hand some Department of State officials 
do not seem to have a full working knowledge of the status-of-forces 
agreements and moreover seem to take a negative attitude concern- 
ing future negotiations. 
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It would appear that our representatives in nearly every instance 
could negotiate from a position of strength. It 1s believed that 
countries with which our representatives are conducting preliminary 
talks should be reminded of the amount of aid, both economic and 
military, being extended to their countries and that the United States 
should be able to expect something in return such as the matter of 
exclusive jurisdiction over United States forces stationed in these 
countries. 

It seems to the subcommittee that there are no ironclad provisions 
in the status of forces agreements preventing the recurrence of a 
Girard-type case in the countries of Western Europe and the Middle 
East. And, to that end, the subcommittee would recommend that 
agreements be sought where ‘by aribitration could be resorted to when 
the United States and the host country reaches an impasse as to which 
country should take jurisdiction over a United States offender. 

At the present time if the United States military authorities cannot 
obtain jurisdiction of one of its personnel charged with a crime against 
the laws of the host State they can only resort to the Embassy to 
intercede with the Foreign Office of the host State. The subcommittee 
fears that when this is done representatives of our State Department 
are too quick to give away jurisdiction in order to maintain the 
friendliest type of relations. 

It goes without saying that the subcommittee believes that every 
effort should be made to maintain the best type of relations with 
countries within whose borders our personnel are stationed. On the 
other hand it is hard to believe that it should be necessary to give 
away jurisdiction or turn our personnel over to a foreign State for 
trial in order to maintain good relations. 

It is strongly recommended that consideration be given to negotia- 
tions with host States with the thought of providing for machinery 
to set up arbitration committees to decide on the question of jurisdic- 
tion when this country and the host State cannot agree. Such a 
committee could be composed of 2 representatives of United States 
military forces in the country concerned, 2 representatives from the 
host State and a fifth person to be chosen by the representatives of 
our Government and the host State, which person should be a repre- 
sentative of a neutral State. 

If such a committee was legally organized under the status of forces 
agreements it would not be necessary to refer questions of jurisdiction 
to our Embassies and to the foreign office of the host State and the 
Committee would make the decision. It is believed that the American 
people would feel that the rights of their service personnel were better 
protected if final jurisdiction was decided by such a committee. 

The subcommittee was reminded on many occasions, by State 
Department personnel, that the United States is dealing with sovereign 
countries, insofar as jurisdiction over visiting servicemen is concerned, 
and that we must do nothing which might impair our relations with 
host countries. However, it is not clear what demands were made 
of our negotiators by foreign countries in which our military personnel 
were stationed. No real evidence has been presented to the sub- 
committee of any actual demands that were made by such countries. 

The attitude of some State Department representatives disturbs 
the subcommittee. It would appear that they are so desirous of 
maintaining good relations with our allies that they would give away 
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more than is necessary in order to maintain good relations. Of course, 
the subcommittee wants to maintain good relations with every country 
in the world, and particularly with those who are our close allies and 
who are receiving our personnel in bases and stations on their soil. 
However, it is not believed that mutual respect is engendered by 
this country’s continual ‘‘giving” attitude. The time has come to 
negotiate from a position of strength even when it concerns our allies. 

A well-known Congressman made the statement: 

If these countries think so little of the free world that they would rather fall into 
the Communist orbit than lose the privilege of arresting and imprisoning American 
soldiers, it is doubtful how much value they would be when the chips are down. 
There is much truth in that statement. Certainly, our allies have 
more to lose than this country in rejecting our requests to exercise 
exclusive jurisdiction over our own personnel. 

It is a fact that the fundamental rights of Americans, including 
those accused of crimes, are carefully spelled out in the Constitution 
of the United States and it is not believed that any departure from 
the strict observance of these constitutional rights should be per- 
mitted. Yet, under all status of forces treaties, entered into by this 
country, servicemen have been liable to be tried in foreign courts 
which would (or have) denied them specific rights which the ( Jongress 
guaranteed to them in the Uniform Code of Military Justice. There 
are many examples of law which could be cited which prevail i 
foreign countries with which we have status of forces sie taleaniite, 
which violate the Uniform Code of Military Justice. For instance, 
the Napoleonic Code prevailing in some countries presumes guilt 
until the accused proves his innocence. And in German courts there 
is no right against self-incrimination, and hearsay evidence is admis- 
sible. The right to a fair trial, including the right to confront and 
cross-examine adverse witnesses, to be informed of charges and given 
adequate time to prepare a defense is not recognized in all countries. 

Jury trials are seldom provided in countries where United States 
personnel are stationed, and many servicemen fail to appeal convic- 
tions because by so doing they place themselves in what amounts to 
double jeopardy because some foreign courts on appeal have the 
right to increase the original sentence if they uphold the conviction. 

It is clear that United States servicemen when tried in nonmilitary 
foreign courts are deprived of some of the protections of the Bill of 
Rights and some of the restricted rights guaranteed them by the 
Uniform Code of Military Justice. 

The basic policy of the United States is to obtain criminal jurisdic- 
tion over United States servicemen in as many cases as possible. By 
doing this it is believed that our country is ‘‘wearing out its welcome,” 
so to speak, because our representatives are making as hard a fight to 
get jurisdiction on minor cases where no confinement could be involved, 
if the serviceman was tried and found guilty, as they are on serious 
cases where a trial and jail sentence might result. It should not be 
necessary for our representatives to request a waiver of jurisdiction of 
the host state in, for instance, traffic cases when only a fine could 
result from a plea or finding of guilty. Since the number of offenses 
in some jurisdictions are 85 percent traffic cases it can readily be 
understood that if our representatives would not ask for jurisdiction 
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on these cases we would be in a much better condition to request a 
waiver in a more serious type of case. 
In summation the subcommittee recommends that— 

1. Insofar as possible representatives of the military depart- 
ments replace representatives of the State Department in con- 
ducting negotiations with foreign countries on status-of-forces 
agreements or revisions of existing agreements. 

2. Continued emphasis should be placed on amending existing 
agreements in order to obtain a greater degree of exclusive United 
States jurisdiction over American personnel. Every effort should 
be made to obtain exclusive jurisdiction in any new agreements. 

3. Negotiations should be entered into with host states looking 
toward amending existing agreements so as to include provisions 
for a Committee on Arbitration to make the final decisions when 
a dispute arises between the host state and the United States 
concerning the exercise of jurisdiction. 

4. All United States representatives should be instructed not 
to request waivers of jurisdiction in cases where no confinement 
is provided for the offense under the law of the host state. 








APPENDIXES 





APPENDIX 1 
[H. R. 8820, 85th Cong., Ist sess.] 


A BILL To amend section 802 of title 10 of the United States Code with respect to the jurisdiction of the 
military departments over crimes committed by members of the Armed Forces in foreign nations, to 
rescribe a procedure for the determination of the rights of such members when it is proposed that they 

e tried by foreign courts, and for other purposes 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 802 of title 10 of the United States 
Code (Article 2 of the Uniform Code of Military Justice) is amended (1) by 
inserting ‘‘(a)’’ immediately before ‘‘The following persons’’, and (2) by adding 
at the end thereof the following: 

““(b) (1) No person subject to this chapter pursuant to paragraph (1) of sub- 
section (a) shall be subject to the criminal laws of any foreign nation for any 
alleged offense arising out of any act or omission taking place while he is on 
duty. The Department concerned shall not relinquish jurisdiction of. or surrender, 
any person so subject to this chapter to any foreign nation for the purpose of 
prosecution under the criminal laws of such nation for any alleged offense arising 
out of any act or omission taking place while such person is on duty. 

“(2) The Department concerned shall not relinquish jurisdiction of, or sur- 
render, any person so subject to this chapter to any foreign nation for the purpose 
of prosecution under the criminal laws of such nation for any alleged offense 
arising out of any act or omission taking place while such person is not on duty, 
unless such Department has determined that, if such person is prosecuted under 
the criminal laws of such nation, he will have available to him procedural safe- 
guards in such prosecution which afford him sulstantially the same protection 
as he would have if he were being prosecuted for such offense in a general court- 
martial convened under this chapter, including, but not limited to, the following: 

“(A) The accused is to have the assistance of counsel for his defense; 

“(B) The accused is entitled to be present at his trial; 

**(C) The accused is entitled to be confronted with the witnesses against him: 

““(D) The accused is entitled to have compulsory process for obtaining witnesses 
in his favor; 

“(E) The burden of proof is on the Government; 

“(F) The accused is entitled to be tried by an impartial court; 

““(G) The accused is entitled to be protected from the use of a confession 
obtained by torture or other illegal or improper means; 

“(H) Cruel and unusual punishment shall not be inflicted; 

“(T) The accused is entitled to a prompt and speedy trial. 

(3) The Department concerned shall not relinquish jurisdiction of, or surrender 
any person so subject to this chapter to any foreign nation for the purpose of prose- 
cution under the criminal laws of such nation, until such person has been notified 
of the decision to so relinquish jurisdiction of, or surrender, him, and ten days have 
elapsed since the date of such notification. If, within such ten-day period, such 
person appeals from such decision to the Court of Military Appeals (hereafter in 
this subsection referred to as the ‘court’) the Department shall not so relinquish 
jurisdiction of, or surrender, him until such appeal has been decided by the court. 
The court shall expedite the hearing and decision of appeals filed under this 
paragraph. 

‘““(4) When an appeal is filed with the court under this subsection, the court shall 
determine whether or not the alleged offense of such person arose out of an act 
or omission taking place while he was on duty. If the court determines that the 
alleged offense arose out of an act or omission taking place while such person was 
not on duty, the court shall then determine whether or not such person, if prose- 
cuted under the criminal laws of the foreign nation involved, will have available 
to him the procedural safeguards referred to in paragraph (2) (including, but not 
limited to, those listed in subparagraphs (A) through (J) thereof). 
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““(5) If the court determines that the alleged offense of such person arose out 
of an act or omission taking place while such person was on duty, or if the court 
determines that such person, if so prosecuted, will not have such procedural 
safeguards available to him, the court shall notify the Secretary of the Department 
concerned. The Department concerned shall not thereafter relinquish jurisdiction 
of, or surrender, such person to such foreign nation for the alleged offense on 
account of which the appeal was taken. If the court determines that the alleged 
offense arose out of an act or omission taking place while such person was not on 
duty, and that such person, if prosecuted under the criminal laws of the foreign 
nation involved, will have available to him such procedural safeguards, the court 
shall notify the Secretary of the Department concerned, who may then relinquish 


jurisdiction of, and surrender, such person to such foreign nation for prosecution 
for such alleged offense.” 





APPENDIX 2 
[H. R. 8658, 85th Cong., Ist sess.] 


A BILL To amend section 802 of title 10 of the United States Code with respect to the jurisdiction of the 
military departments over crimes committed by members of the Armed Forces in foreign nations 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That section 802 of title 10 of the United States 
Code (Article 2 of the Uniform Code of Military Justice) is amended (1) by 
inserting ‘‘(a)’’ immediately before “The following persons’’, and (2) by adding 
at the end thereof the following new subsection: 

““(b) No person subject to this chapter pursuant to paragraph (1) of subsection 
(a) shall be subject to the criminal laws of any foreign nation while he remains 
subject to this chapter. The Department concerned shall not relinquish juris- 
diction of, or surrender, any person so subject to this chapter to any foreign 
nation for the purpose of prosecution under the criminal laws of that nation of 


such person on account of acts or omissions of such person while so subject to this 
chapter.” 





APPENDIX 3 
[H. J. Res. 16, 85th Cong., Ist sess.] 


JOINT RESOLUTION Providing for the revision of the Status of Forces Agreement and certain other 
treaties and international agreements, or the withdrawal of the United States from such treaties and agree- 
ments, so that foreign countries will not have criminal jurisdiction over American Armed Forces personnel 
stationed within their boundaries 


Resolved by the Senate and House of Representatives of the United States of America 
in Congress assembled, That (a) the President shall forthwith address to the North 
Atlantic Council a request for revision of article VII of the agreement between the 
parties to the North Atlantic Treaty regarding the status of their forces (signed at 
London on June 19, 1951), as provided for by article X VII of such agreement, for 
the purpose of bringing about the prompt elimination or modification of article 
VII of such agreement so that foreign countries will not have criminal jurisdiction 
yver American military personnel stationed within their boundaries. 

(b) Unless the revision described in subsection (a) shall have theretofore been 
brought about, the President shall denounce such agreement, in the manner 
prescribed in article XIX thereof, at the earliest date permitted under such article. 

Sec. 2. The President shall forthwith take such further action as may be neces- 
sary, with respect to any other treaty or international agreement to which the 
United States is a party and which contains provisions permitting foreign countries 
to exercise criminal jurisdiction over American Armed Forces personnel stationed 
within their boundaries, either to bring about the elimination or modification of 
such provisions so that they will not apply to such personnel or to denounce and 
withdraw from such treaty or agreement. 
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APPENDIX 4 
[H. R. 8704, 85th Cong., Ist sess., Rept. No. 985] 


A BILL To prohibit the delivery of members of the armed services of the United States to the jurisdiction 
of any foreign nation 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That, notwithstanding the provision of any treat¥ 
er treaty, agreement, or protocol to the contrary, ne effeer ef the armed services 
ef the United States having under his command, in his eustedy er under his 
eontrel, any member ef sueh armed services shal deliver him, or her; to the 
fttisdiction oF control of sity foreign nation for tral or preseettion tinder the 
jews ef any fercicen nation: Preveded; Phat should any foreign nation being a 
party to any treaty, agreement, or protocol regarding the status of the military 
forces of the United 'States, seek jurisdiction of any member of the armed services 
of the United States for the alleged violation of the laws of such foreign nation, 
the Secretary of the military department of which such member of the armed 
services is a member, shall determine whether steh foreign nation for the United 
States whether the United States has primary jurisdiction of such member and the 
alleged offense under the terms of such treaty, agreement, or protocol. Upenrn 
the determination and eertifieation by sueh Seeretary that sueh fercien nation 
dees bese sel Hite Gtisdetio# Heder tHe ferHis ef seh trettae teteetteit 
ee eee eee eee ee ee eee 
cietion of sueh foreign nation: if Jf such Secretary determines and eertifies that 
steh fereigen nation dees net have steh that the United States has primary juris- 
diction under the terms of such treaty, agreement, or protocol, such member of 
the armed services shall not be delivered to such foreign nation unless the Secre- 
tary determines that the request for jurisdiction by such foreign nation is entitled to 
sympathetic consideration justified by the unusual circumstances alleged by such 
foreign nation. 

Sec. 2. The Secretary of the military department concerned may delegate his 
authority to determine whether the United States has primary jurisdiction under the 
terms of any treaty, agreement, or protocol regarding the status of the military forces 
of the United States to any civilian officer of his military department appointed by 
the President and confirmed by the Senate: Provided, That only the Secretary of the 
military department concerned may determine when a foreign nation is entitled to 
jurisdiction based upon the request for sympathetic consideration justified by the 
unusual circumstances alleged by such foreign nation. 

Sec. 3. For the purposes of this Act, ‘primary jurisdiction” shall have the meaning 
given to the words ‘‘primary right to exercise jurisdiction’ as such words may appear in 
any treaty agreement, or protocol pertaining to the status of the military forces of the 
United States to which the United States may be a party. 

Amend the title so as to read: ‘“‘A bill to implement the treaties, agreements, 
and protocols regarding the status of the military forces of the United States.’’ 


APPENDIX 5 


AGREEMENT REGARDING THE STATUS OF FoRCES OF PARTIES TO THE 
Norta ATLANTIC TREATY 


The Parties to the North Atlantic Treaty signed in Washington on 4th April 
1949, 

Considering that the forces of one Party may be sent, by arrangement, to 
serve in the territory of another Party; 

Bearing in mind that the decision to send them and the conditions under which 
they will be sent, insofar as such conditions are not laid down by the present 
Agreement, will continue to be the subject of separate arrangements between the 
Parties concerned; 

Desiring, however, to define the status of such forces while in the territory of 
another Party; 

Have agreed as follows: 

ARTICLE I 


1. In this Agreement the expression - 
(a) “force’? means the personnel belonging to the land, sea, or air armed 
services of one Contracting Party when in the territory of another Contracting 
Party in the North Atlantic Treaty area in connection with their official 
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duties, provided that the two Contracting Parties concerned may agree that 
certain individuals, units, or formations shall not be regarded as constituting 
or included in a “foree’’ for the purposes of the present Agreement; 

(b) “civilian component’? means the civilian personnel accompanying a 
force of a Contracting Party who are in the employ of an armed service of 
that Contracting Party, and who are not stateless persons, nor nationals of 
any State which is not a Party to the North Atlantic Treaty, nor nationals 
of, nor ordinarily resident in, the State in which the force is located; 

(c) “dependent’’ means the spouse of a member of a force or of a civilian 
component, or a child of such member depending on him or her for support; 

(d) “sending State’? means the Contracting Party to which the force 
belongs; 

(e) “receiving State’? means the Contracting Party in the territory of 
which the force or civilian component is located, whether it be stationed 
there or passing in transit; 

(f) “military authorities of the sending State’’ means those authorities of 
a sending State who are empowered by its law to enforce the military law of 
that State with respect to members of its forces or civilian components; 

(g) ‘‘North Atlantic Council’? means the Council established by Article 9 
of the North Atlantic Treaty or any of its subsidiary bodies authorized to 
act on its behalf. 

2. This agreement shall apply to the authorities of political subdivisions of 
the Contracting Parties, within their territories to which the Agreement applies 
or extends in accordance with Article XX, as it applies to the central authorities 
of those Contracting Parties, provided, however, that property owned by political 
subdivisions shall not be considered to be property owned by a Contracting 
Party within the meaning of Article VIII. 


ARTICLE II 


It is the duty of a force and its civilian component and the members thereof.as 
well as their dependents to respect the law of the receiving State, and to abstain 
from any activity inconsistent with the spirit of the present Agreement, and, in 
particular, from any political activity in the receiving State. It is also the duty 
of the sending State to take necessary measures to that end. 


ARTICLE III 


1. On the conditions specified in paragraph 2 of this Article and subject to com- 
pliance with the formalities established by the receiving State relating to entry 
and departure of a force or the members thereof, such members shall be exempt 
from passport and visa regulations and immigration inspection on entering ‘or 
leaving the territory of a receiving State. They shall also be exempt from the 
regulations of the receiving State on the registration and control of aliens, but 
shall not be considered as acquiring any right to permanent residence or domicile 
in the territories of the receiving State. 

2. The following documents only will be required in respect of members of a 
force. They must be presented on demand: 

(a) personal identity card issued by the sending State showing names, date 
of birth, rank and number (if any), service, and photograph; 

(b) individual or collective movement order, in the language of the sending 
State and in the English and French languages, issued by an appropriate 
agency of the sending State or of the North Atlantic Treaty Organisation 
and certifying to the status of the individual or group as a member or mem- 
bers of a force and to the movement ordered. The receiving State may 
require a movement order to be countersigned by its appropriate represen- 
tative. 

3. Members of a civilian component and dependents shall be so described in 
their passports. 

4. If a member of a force or of a civilian component leaves the employ of the 
sending State and is not repatriated, the authorities of the sending State shall 
immediately inform the authorities of the receiving State, giving such particulars 
as may be required. The authorities of the sending State shall similarly inform 
the authorities of the receiving State of any member who has absented himself 
for more than twenty-one days. 

5. If the receiving State has requested the removal from its territory of a mem- 
ber of a force or civilian component or has made an expulsion order against an 
ex-member of a force or of a civilian component or against a dependent of a mem- 
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ber or ex-member, the authorities of the sending State shall be responsible for 
receiving the person concerned within their own territory or otherwise disposing 
of him outside the receiving State. This paragraph shall apply only to persons 
who are not nationals of the receiving State and have entered the receiving State 
as members of a force or civilian component or for the purpose of becoming such 
members, and to the dependents of such persons. 


ARTICLE IV 


The receiving State shall either 

(a) accept as valid, without a driving test or fee, the driving permit or 
licence or military driving permit issued by the sending State or a sub-division 
thereof to a member of a force or of a civilian component; or 

(b) issue its own driving permit or licence to any member of a force or 
civilian component who holds a driving permit or licence or military driving 
permit issued by the sending State or a sub-division thereof, provided that 
no driving test shall be required. 


ARTICLE V 


1. Members of a force shall normally wear uniform. Subject to any arrange- 
ment to the contrary between the authorities of the sending and receiving States, 
the wearing of civilian dress shall be on the same conditions as for members of 
the forces of the receiving State. Regularly constituted units or formations of a 
force shall be in uniform when crossing a frontier. 

2. Service vehicles of a force or civilian component shall carry, in addition to 
their registration number, a distinctive nationality mark. 


ARTICLE VI 


Members of a force may possess and carry arms, on condition that they are 
authorised to do so by their orders. The authorities of the sending State shall 
give sympathetic consideration to requests from the receiving State concerning 
this matter. 

ARTICLE VII 


1. Subject to the provisions of this Article, 
(a) the military authorities of the sending State shall have the right to 
exercise within the receiving State all criminal and disciplinary jurisdiction 
conferred on them by the law of the sending State over all persons subject 
to the military law of that State; 
(b) the authorities of the receiving State shall have jurisdiction over the 
members of a force or civilian component and their dependents with respect 
to offences committed within the territory of the receiving State and punish- 
able by the law of that State. 
2.—(a) The military authorities of the sending State shall have the right to 
exercise exclusive jurisdiction over persons subject to the military law of that 
State with respect to offences, including offences relating to its security, punish- 
able by the law of the sending State, but not by the law of the receiving State. 

(b) The authorities of the receiving State shall have the right to exercise ex- 
clusive jurisdiction over members of a force or civilian component and their de- 
pendents with respect to offences, including offences relating to the security of 
that State, punishable by its law but not by the law of the sending State. 

(c) For the pu~poses of this paragraph and of paragraph 3 of this Article a 
security offense against a State shall include 

(i) treason against the State; 

(ii) sabotage, espionage or violation of any law relating to official secrets 
of that State, or secrets relating to the national defense of that State. 

3. In cases where the right to exercise jurisdiction is concurrent the following 
rules shall apply: 

(a) The military authorities of the sending State shall have the primary 
right to exercise jurisdiction over a member of a force or of a civilian compo- 
nent in relation to 

(i) offenses solely against the property of security of that State, or 
offenses solely against the person or property of another member of the 
force or civilian component of that State or of a dependent; 

(ii) offenses arising out of any act or omission done in the performance 
of official duty. 
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(b) In the case of any other offense the authorities of the receiving State 
shall have the primary right to exercise jurisdiction. 

(c) If the State having the primary right decides not to exercise jurisdiction, 
it shall notify the authorities of the other State as soon as practicable. The 
authorities of the State having the primary right shall give sympathetic 
consideration to a request from the authorities of the other State for a waiver 
of its right in cases where that other State considers such waiver to be of 
particular importance. 

4. The foregoing provisions of this Article shall not imply any right for the 
military authorities of the sending State to exercise jurisdiction over persons who 
are nationals of or ordinarily resident in the receiving State, unless they are mem- 
bers of the force of the sending State. 

5.—(a) The authorities of the receiving and sending States shall assist each 
other in the arrest of members of a force or civilian component or their dependents 
in the territory of the receiving State and in handing them over to the authority 
which is to exercise jurisdiction in accordance with the above provisions. 

(b) The authorities of the receiving State shall notify promptly the military 
authorities of the sending State of the arrest of any member of a force or civilian 
component or a dependent. 

(c) The custody of an accused member of a force or civilian component over 
whom the receiving State is to exercise jurisdiction shall, if he is in the hands 
the sending State, remain with that State until he is charged by the receiving 
State. 

6.—(a) The authorities of the receiving and sending States shall assist each 
other in the carrying out of all necessary investigations into offenses, and in the 
collection and production of evidence, including the seizure and, in proper cases, 
the handing over of objects connected with an offense. The handing over of such 
objects may, however, be made subject to their return within the time specified 
by the authority delivering them. 

(b) The authorities of the Contracting Parties shall notify one another of the 
disposition of all cases in which there are concurrent rights to exercise jurisdiction. 

7.—(a) A death sentence shall not be carried out in the receiving State by the 
authorities of the sending State if the legislation of the receiving State does not 
provide for such punishment in a similar case. 

(b) The authorities of the receiving State shall give sympathetic consideration 
to a request from the authorities of the sending State for assistance in carrying 
out a sentence of imprisonment pronounced by the authorities of the sending 
State under the provision of this Article within the territory of the receiving 
State. 

8. Where an accused has been tried in accordance with the provisions of this 
Article by the authorities of one Contracting Party and has been acquitted, or 
has been convicted and is serving, or has served, his sentence or has been pardoned, 
he may not be tried again for the same offense within the same territory by the 
authorities of another Contracting Party. However, nothing in this paragraph 
shall prevent the military authorities of the sending State from trying a member 
of its force for any violation of rules of discipline arising from an act or omission 
which constituted an offense for which he was tried by the authorities of another 
Contracting Party. 

9. Whenever a member of a force or civilian component or a dependent is 
prosecuted under the jurisdiction of a receiving State he shall be entitled— 

(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge or charges 
made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses in his favour, if 
they are within the jurisdiction of the receiving State. 

(e) to have legal representation of his own choice for his defense or to have 
free or assisted legal representation under the conditions prevailing for 
the time being in the receiving State; 

(f) if he considers it necessary, to have the services of a competent inter- 
preter; and 

(g) to communicate with a representative of the Government of the 
sending State and, when the rules of the court permit, to have such a repre- 
sentative present at his trial. 

10.—(a) Regularly constituted military units or formations of a force shall 
have the right to police any camps, establishments or other premises which 
they occupy as the result of an agreement with the receiving State. The military 
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police of the force may take all appropriate measures to ensure the maintenance 
of order and security on such premises. 

(b) Outside these premises, such military police shall be employed only subject 
to arrangements with the authorities of the receiving State and in liaison with 
those authorities, and insofar as such employment is necessary to maintain 
discipline and order among the members of the force. 

11. Each Contracting Party shall seek such legislation as it deems necessary to 
ensure the adequate security and protection within its territory of installations, 
equipment, property, records and official information of other Contracting Parties, 
and the punishment of persons who may contravene laws enacted for that purpose. 


ARTICLE VIII 


1. Each Contracting Party waives all its claims against any other Contracting 
Party for damage to any property owned by it and used by its land, sea or air 
armed services, if such damage 

(i) was caused by a member or an employee of the armed services of the 
other Contracting Party in the execution of his duties in connection with the 
operation of the North Atlantie Treaty; or 

(ii) arose from the use of any vehicle, vessel or aircraft owned by the 
other Contracting Party and used by its armed services, provided either 
that the vehicle, vessel or aircraft causing the damage was being used in 
connection with the operation of the North Atlantic Treaty, or that the 
damage was caused to property being so used. 

Claims for maritime salvage by one Contracting Party against any other Con- 
tracting Party shall be waived, provided that the vessel or cargo salved was 
owned by a Contracting Party and being used by its armed services in connection 
with the operation of the North Atlantic Treaty. 

2.—(a) In the ease of damage caused or arising as stated in paragraph 1 to 
other property owned by a Contracting Party and located in its territory, the 
issue of the liability of any other Contracting Party shall be determined and the 
amount of damage shall be assessed, unless the Contracting Parties concerned 
agree otherwise, by a sole arbitrator selected in accordance with subparagraph 
(b) of this paragraph. The arbitrator shall also decide any counterclaims arising 
out of the same incident. 

(b) The arbitrator referred to in subparagraph (a) above shall be selected by 
agreement between the Contracting Parties concerned from amongst the na- 
tionals of the receiving State who hold or have held high judicial office. If the 
Contracting Parties concerned are unable, within two months, to agree upon 
the arbitrator, either may request the Chairman of the North Atlantie Council 
Deputies to select a person with the aforesaid qualifications. 

(c) Any decision taken by the arbitrator shall be binding and conclusive upon 
the Contracting Parties. 

(d) The amount of any compensation awarded by the arbitrator shall be 
distributed in accordance with the provisions of paragraph 5 (e) (i), (ii) and (iii) 
of this Article. 

(e) The compensation of the arbitrator shall be fixed by agreement between 
the Contracting Parties concerned and shall, together with the necessary expenses 
incidental to the performance of his duties, be defrayed in equal proportions 
by them. 

(f) Nevertheless, each Contracting Party waives its claim in any such case 
where the damage is less than— 


Belgium: Bfr.70,000. Luxembourg: Lfr.70,000. 
Canada: $1,460. Netherlands: F1.5,320. 
Denmark: Kr.9,670. Norway: Kr.10,000. 
France: Ffr.490,000. Portugal: Es.40,250. 
Iceland: Kr.22,800. United Kingdom: £500. 
Italy: Li.850,000. United States: $1,400. 


Any other Contracting Party whose property has been damaged in the same 
incident shall also waive its claim up to the above amount. In the case of con- 
siderable variation in the rates of exchange between these currencies the Con- 
tracting Parties shall agree on the appropriate adjustments of these amounts. 

3. For the purposes of paragraphs 1 and 2 of this Article the expression ‘‘owned 
by a Contracting Party’’ in the case of a vessel includes a vessel on bareboat 


charter to that Contracting Party or requisitioned by it on bareboat terms or 
seized by it in prize (except to the extent that the risk of loss or liability is borne 
by some person other than such Contracting Party). 
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4. Each Contracting Party waives all its claims against any other Contracting 
Party for injury or death suffered by any member of its armed services while 
such member was engaged in the performance of his official duties. 

5. Claims (other than contractual claims and those to which paragraphs 6 or 
7 of this Article apply) arising out of acts or omissions of members of a force or 
civilian component done in the performance of official duty, or out of any other 
act, omission, or occurrence for which a force or civilian component is legally 
responsible, and causing damage in the territory of the receiving State to third 
parties, other than any of the Contracting Parties, shall be dealt with by the 
receiving State in accordance with the following provisions: 

(a) Claims shall be filed, considered, and settled or adjudicated in accord- 
ance with the laws and regulations of the receiving State with respect to 
claims arising from the activities of its own armed forces. 

(b) The receiving State may settle any such claims, and payment of the 
amount agreed upon or determined by adjudication shall be made by the 
receiving State in its currency. 

(c) Such payment, whether made pursuant to a settlement or to adjudica- 
tion of the case by a competent tribunal of the receiving State, or the final 
adjudication by such a tribunal denying payment, shall be binding and con- 
clusive upon the Contracting Parties. 

(d) Every claim paid by the receiving State shall be communicated to the 
sending States concerned together with full particulars and a proposed dis- 
tribution in conformity with subparagraphs (e) (i), (ii), and (iii) below. 
In default of a reply within two months, the proposed distribution shall be 
regarded as accepted. 

(e) The cost incurred in satisfying claims pursuant to the preceding sub- 
paragraphs and paragraph 2 of this Article shall be distributed between the 
Contracting Parties, as follows: 

(i) Where one sending State alone is responsible, the amount awarded 
or adjudged shall be distributed in the proportion of 25 per cent charge- 
able to the receiving State and 75 per cent chargeable to the sending 
state. 

(ii) Where more than one State is responsible for the damage, the 
amount awarded or adjudged shall be distributed equally among them; 
however, if the receiving State is not one of the States responsible, its 
contribution shall be half that of each of the sending States. 

(iii) Where the damage was caused by the armed services of the Con- 
tracting Parties and it is not possible to attribute it specifically to one 
or more of those armed services, the amount awarded or adjudged shall 
be distributed equally among the Contracting Parties concerned: how- 
ever, if the receiving State is not one of the States by whose armed 
services the damage was caused, its contribution shall be half that of 
each of the sending States concerned. 

(iv) Every half-year, a statement of the sums paid by the receiving 
State in the course of the half-yearly period in respect of every case 
regarding which the proposed distribution on a percentage basis has been 
accepted, shall be sent to the sending States concerned, together with a 
request for reimbursement. Such reimbursement shall be made within 
the shortest possible time, in the currency of the receiving State. 

(f) In eases where the application of the provisions of subparagraphs (b) 
and (e) of this paragraph would cause a Contracting Party serious hardship, 
it may request the North Atlantic Council to arrange a settlement of a dif- 
ferent nature. 

(g) A member of a force or civilian component shall not be subject to any 
proceedings for the enforcement of any judgment given against him in the 
receiving State in a matter arising from the performance of his official duties. 

(h) Except insofar as subparagraph (e) of this paragraph applies to claims 
covered by paragraph 2 of this Article, the provisions of this paragraph shall 
not apply to any claim arising out of or in connection with the navigation or 
operation of a ship or the loading, carriage, or discharge of a cargo, other than 
claims for death or personal injury to which paragraph 4 of this Article does 
not apply. 

6. Claims against members of a force or civilian component arising out of 
tortious acts or omissions in the receiving State not done in the performance of 
official duty shall be dealt with in the following manner: 

(a) The authorities of the receiving State shall consider the claim and 
assess compensation to the claimant in a fair and just manner, taking into 
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account all the circumstances of the case, including the conduct of the in- 
jured person, and shall prepare a report on the matter. 

(b) The report shall be delivered to the authorities of the sending State, 
who shall then decide without delay whether they will offer an ex gratia 
payment, and if so, of what amount. 

(c) If an offer of ex gratia payment is made, and accepted by the claimant 
in full satisfaction of his claim, the authorities of the sending State shall 
make the payment themselves and inform the authorities of the receiving 
State of their decision and of the sum paid. 

(d) Nothing in this paragraph shall affect the jurisdiction of the courts of 
the receiving State to entertain an action against a member of a force or of 
a civilian component unless and until there has been payment in full satis- 
faction of the claim. 

7. Claims arising out of the unauthorised use of any vehicle of the armed 
services of a sending State shall be dealt with in accordance with paragraph 6 of 
this Article, except insofar as the force or civilian component is legally responsible. 

8. If a dispute arises as to whether a tortious act or omission of a member of 
a force or civilian component was done in the performance of official duty or as 
to whether the use of any vehicle of the armed services of a sending State was 
unauthorised, the question shall be submitted to an arbitrator appointed in accord- 
ance with paragraph 2 (b) of this Article, whose decision on this point shall be 
final and conclusive. 

9. The sending State shall not claim immunity from the jurisdiction of the 
courts of the receiving State for members of a force or civilian component in 
respect of the civil jurisdiction of the courts of the receiving State except to the 
extent provided in paragraph 5 (g) of this Article. 

10. The authorities of the sending State and of the receiving State shall co- 
operate in the procurement of evidence for a fair hearing and disposal of claims 
in regard to which the Contracting Parties are concerned. 


ARTICLE IX 


1. Members of a force or of a civilian component and their dependents may 
purchase locally goods necessary for their own consumption, and such services 
as they need, under the same conditions as the nationals of the receiving State. 

2. Goods which are required from local sources for the subsistence of a force 
or civilian component shall normally be purchased through the authorities which 
purchase such goods for the armed services of the receiving State. In order to 
avoid such purchases having any adverse effect on the economy of the receiving 
State, the competent authorities of that State shall indicate, when necessary, any 
articles the purchase of which should be restricted or forbidden. 

3. Subject to agreements already in force or which may hereafter be made 
between the authorised representatives of the sending and receiving States, the 
authorities of the receiving State shall assume sole responsibility for making 
suitable arrangements to make available to a force or a civilian component the 
buildings and grounds which it requires, as well as facilities and services con- 
nected therewith. These agreements and arrangements shall be, as far as possible, 
in accordance with the regulations governing the accommodation and billeting 
of similar personnel of the receiving State. In the absence of a specific contract 
to the contrary, the laws of the receiving State shall determine the rights and 
obligations arising out of the occupation or use of the buildings, grounds, facilities 
or services. 

4. Local civilian labour requirements of a force or civilian component shall be 
satisfied in the same way as the comparable requirements of the receiving State 
and with the assistance of the authorities of the receiving State through the em- 
ployment exchanges. The conditions of employment and work, in particular 
wages, supplementary payments and conditions for the protection of workers, 
shall be those laid down by the legislation of the receiving State. Such civilian 
workers employed by a force or civilian component shall not be regarded for any 
purpose as being members of that force or civilian component. 

5. When a force or a civilian component has at the place where it is stationed 
inadequate medical or dental facilities, its members and their dependents may 
receive medical and dental care, including hospitalisation, under the same con- 
ditions as comparable personnel of the receiving State. 

6. The receiving State shall give the most favourable consideration to requests 
for the grant to members of a force or of a civilian component of traveling facilities 
and concessions with regard to fares. These facilities and concessions will be the 
subject to special arrangements to be made between the Governments concerned. 
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7. Subject to any general or particular financial arrangements between the 
Contracting Parties, payment in local currency for goods, accommodation and 
services furnished under paragraphs 2, 3, 4 and if necessary, 5 and 6, of this Article 
shall be made promptly by the authorities of the force. 

8. Neither a force, nor a civilian component, nor the members thereof, nor their 
dependents, shall by reason of this Article enjoy any exemption from taxes or 
duties relating to purchases and services chargeable under the fiscal regulations 
of the receiving State. 

ARTICLE X 


1. Where the legal incidence of any form of taxation in the receiving State 
depends upon residence or domicile, periods during which a member of a force or 
civilian components is in the territory of that State by reason solely of his being a 
member of such foree or civilian component shall not be considered as periods of 
residence therein, or as creating a change of residence or domicile, for the purposes 
of such taxation. Members of a force or civilian component shall be exempt 
from taxation in the receiving State on the salary and emoluments paid to them 
as such members by the sending State or on any tangible movable property the 
presence of which in the receiving State is due solely to their temporary presence 
there. 

2. Nothing in this Article shall prevent taxation of a member of a force or 
civilian component with respect to any profitable enterprise, other than his 
employment as such member, in which he may engage in the receiving State, and, 
except as regards his salary and emoluments and the tangible movable property 
referred to in paragraph 1, nothing in this Article shall prevent taxation to which, 
even if regarded as having his residence or domicile outside the territory of the 
receiving State, such a member is liable under the law of that State. 

3. Nothing in this Article shall apply to ‘‘duty” as defined in paragraph 12 of 
Article XI. 

$4. For the purposes of this Article the term ‘‘member of a force’’ shall not 
include any person who is a national of the receiving State. 


ARTICLE XI 


1. Save as provided expressly to the contrary in this Agreement, members of a 
force and of a civilian component as well as their dependents shall be subject to 
the laws and regulations administered by the customs authorities of the receiving 
State. In particular the customs authorities of the receiving State shall have 
the right, under the general conditions laid down by the laws and regulations of 
the receiving State, to search members of a force or civilian component and their 
dependents and to examine their luggage and vehicles, and to seize articles 
pursuant to such laws and regulations. 

2.—(a) The temporary importation and the reexportation of service vehicles of 
a force or civilian component under their own power shall be authorised free of 
duty on presentation of a triptyque in the form shown in the Appendix to this 
Agreement. 

(b) The temporary importation of such vehicles not under their own power shall 
be governed by paragraph 4 of this Article and the re-exportation thereof by 
paragraph 8. 

(c) Service vehicles of a force or civilian component shall be exempt from any 
tax payable in respect of the use of vehicles on the roads. 

3. Official documents under official seal shall not be subject to customs in- 
spection. Couriers, whatever their status, carrying these documents must be 
in possession of an individual movement order, issued in accordance with para- 
graph 2 (b) of Article III. This movement order shall show the number of 
despatches carried and certify that they contain only official documents. 

4. A force may import free of duty the equipment for the force and reasonable 
quantities of provisions, supplies and other goods for the exclusive use of the force 
and, in cases where such use is permitted by the receiving State, its civilian 
component and dependents. The duty-free importation shall be subject to the 
deposit, at the customs office for the place of entry, together with such customs 
documents as shall be agreed, of a certificate in a form agreed between the receiv- 
ing State and the sending State signed by a person authorized by the sending 
State for that purpose. The designation of the person authorised to sign the 
certificates as well as specimens of the signatures and stamps to be used, shall be 
sent to the customs administration of the receiving State. 

5. A member of a force or civilian component may, at the time of his first 
arrival to take up service in the receiving State or at the time of the first arrival 
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of any dependent to join him, import his personal effects and furniture free of 
duty for the term of such service. 

6. Members of a force or civilian component may import temporarily free of 
duty their private motor vehicles for the personal use of themselves and their 
dependents. There is no obligation under this Article to grant exemption from 
taxes payable in respect of the use of roads by private vehicles. 

7. Imports made by the authorities of a force other than for the exclusive use 
of that force and its civilian component, and imports, other than those dealt with 
in paragraphs 5 and 6 of this Article, effected by members of a force or civilian 
component are not, by reason of this Article, entitled to any exemption from duty 
or other conditions. 

8. Goods which have been imported duty-free under paragraphs 2 (6), 4 
5 or 6 above— 

(a) may be re-exported freely, provided that, in the case of goods im- 
ported under paragraph 4, a certificate, issued in accordance with that para- 
graph, is presented to the customs office: the customs authorities, however 
may verify that goods re-exported are as described in the certificate, if any, 
and have in fact been imported under the conditions of paragraphs 2 (6), 4, 
5 or 6 as the case may be; 

(b) shall not normally be disposed of in the receiving State by way of 
either sale or gift: however, in particular cases such disposal may be author- 
ised on conditions imposed by the authorities concerned of the receiving State 
(for instance, on payment of duty and tax and compliance with the require- 
ments of the controls of trade and exchange). 

9. Goods purchased in the receiving State shall be exported therefrom only 
in accordance with the regulations in force in the receiving State. 

10. Special arrangements for crossing frontiers shall be granted by the customs 
authorities to regularly constituted units or formations, provided that the customs 
authorities concerned have been duly notified in advance. 

11. Special arrangements shall be made by the receiving State so that fuel, oil 
and lubricants for use in service vehicles, aircraft and vessels of a force or civilian 
component, may be delivered free of all duties and taxes. 

12. In paragraphs 1-10 of this Article— 

“‘duty’’ means customs duties and all other duties and taxes payable on 
importation or exportation, as the case may be, except dues and taxes which 
are no more than charges for services rendered; 

“importation” includes withdrawal from customs warehouses or con- 
tinuous customs custody, provided that the goods concerned have not been 
grown, produced or manufactured in the receiving State. 

13. The provisions of this Article shall apply to the goods concerned not only 
when they are imported into or exported from the receiving State, but also 
when they are in transit through the territory of a Contracting Party, and for 
this purpose the expression ‘‘receiving State” in this Article shall be regarded as 
including any Contracting Party through whose territory the goods are passing 
in transit. 


’ 


ARTICLE XII 


1. The customs or fiscal authorities of the receiving State may, as a condition 
of the grant of any customs or fiscal exemption or concession provided for in this 
Agreement, require such conditions to be observed as they may deem necessary 
to prevent abuse. 

2. These authorities may refuse any exemption provided for by this Agreement 
in respect of the importation into the receiving State of articles grown, produced 
or manufactured in that State which have been exported therefrom without pay- 
ment of, or upon repayment of, taxes or duties which would have been chargeable 
but for such exportation. Goods removed from a customs warehouse shall be 
deemed to be imported if they were regarded as having been exported by reason 
of being deposited in the warehouse. 


ARTICLE XIII 


1. In order to prevent offences against customs and fiscal laws and regulations, 
the authorities of the receiving and of the sending States shall assist each other 
in the conduct of enquiries and the collection of evidence. 

2. The authorities of a force shall render all assistance within their power to 
ensure that articles liable to seizure by, or on behalf of, the customs or fiscal 
authorities of the receiving State are handed to those authorities. 
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3. The authorities of a force shall render all assistance within their power to 
ensure the payment of duties, taxes and penalties payable by members of the 
force or civilian component or their dependents. 

+. Service vehicles and articles belonging to a force or to its civilian component, 
and not to a member of such force or civilian component, seized by the authorities 
of the receiving State in connection with an offence against its customs or fiscal 
laws or regulations shall be handed over to the appropriate authorities of the 
force concerned. 

ARTICLE XIV 


1. A force, a civilian component and the members thereof, as well as their de- 
pendents, shall remain subject to the foreign exchange regulations of the sending 
State and shall also be subject to the regulations of the receiving State. 

2. The foreign exchange authorities of the sending and the receiving States 
may issue special regulations applicable to a force or civilian component or the 
members thereof as well as to their dependents. 


ARTICLE XV 


1. Subject to paragraph 2 of this Article, this Agreement shall remain in force 
in the event of hostilities to which the North Atlantic Treaty applies, except that 
the provisions for settling claims in paragraphs 2 and 5 of Article VIII shall not 
apply to war damage, and that the provisions of the Agreement, and, in particular 
of Articles III and VII, shall immediately be reviewed by the Contracting Parties 
concerned, who may agree to such modifications as they may consider desirable 
regarding the application of the Agreement between them. 

2. In the event of such hostilities, each of the Contracting Parties shall have 
the right, by giving 60 days’ notice to the other Contracting Parties, to suspend 
the application of any of the provisions of this Agreement so far as it is concerned. 
If this right is exercised, the Contracting Parties shall immediately consult with 
a view to agreeing on suitable provisions to replace the provisions suspended. 


ARTICLE XVI 


All differences between the Contracting Parties relating to the interpretation or 
application of this Agreement shall be settled by negotiation between them without 
recourse to any outside jurisdiction. Except where express provisions is made 
to the contrary in this Agreement, differences which cannot be settled by direct 
negotiation shall be referred to the North Atlantie Council. 


ARTICLE XVII 


Any Contracting Party may at any time request the revision of any Article of 
this Agreement. The request shall be addressed to the North Atlantic Council. 


ARTICLE XVIII 


1. The present Agreement shall be ratified and the instruments of ratifica- 
tion shall be deposited as soon as possible with the Government of the United 
States of America, which shall notify each signatory State of the date of deposit 
thereof. 

2. Thirty days after four signatory States have deposited their instruments of 
ratification the present Agreement shall come into force between them. It shall 
come into force for each other signatory State thirty days after the deposit of 
its instrument of ratification. 

3. After it has come into force, the present Agreement shall, subject to the 
approval of the North Atlantic Council and to such conditions as it may decide, 
be open to accession on behalf of any State which accedes to the North Atlantic 
Treaty. Accession shall be effected by the deposit of an instrument of accession 
with the Government of the United States of America, which shall notify each 
signatory and acceding State of the date of deposit thereof. In respect of any 
State on behalf of which an instrument of accession is deposited, the present Agree- 
ment shall come into force thirty days after the date of the deposit of such 
instrument. 


ARTICLE XIX 


1. The present Agreement may be denounced by any Contracting Party after 
the expiration of a period of four years from the date on which the Agreement 
comes into force, 
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2. The denunciation of the Agreement by any Contracting Party shail be 
effected by a written notification addressed by that Contracting Party to the 
Government of the United States of America which shall notify all the other 
Contracting Parties of each such notification and the date of receipt thereof. 

3. The denunciation shall take effect one year after the receipt of the notifica- 
tion by the Government of the United States of America. After the expiration of 
this period of one year, the Agreement shall cease to be in force as regards the 
Contracting Party which denounces it, but shall continue in force for the remaining 
Contracting Parties. 

ARTICLE XX 


1. Subject to the provisions of paragraphs 2 and 3 of this Article, the present 
Agreement shall apply only to the metropolitan territory of a Contracting Party. 
2. Any State may, however, at the time of the deposit of its instrument of 
ratification or accession or at any time thereafter, declare by notification given 
to the Government of the United States of America that the present Agreement 
shall extend (subject, if the State making the declaration considers it to be neces- 
sary, to the conclusion of a special agreement between that State and each of the 
sending States concerned), to all or any of the territories for whose international re- 
lations it is responsible in the North Atlantic Treaty area. The present Agreement 
shall then extend to the territory or territories named therein thirty days after the 
receipt by the Government of the United States of America of the notification, 
or thirty days after the conclusion of the special agreements if required, or when 
it has come into foree under Article XVIII, whichever is the later. 

3. A State which has made a declaration under paragraph 2 of this Article 
extending the present Agreement to any territory for whose international relations 
it is responsible may denounce the Agreement separately in respect of that 
territory in accordance with the provisions of Article XIX. 

IN WITNESS WHEREOF the undersigned plenipotentiaries have signed the present 
Agreement. 

Done in London this nineteenth day of June, 1951, in the English and French 
languages, both texts being equally authoritative, in a single original which shall 
be deposited in the archives of the Government of the United States of America. 
The Government of the United States of America shall transmit certified copies 
thereof to all the signatory and acceding States. 


For the Kingdom of Belgium: 
OBERT DE THIEUSIES 
For Canada: 
L. D. WILGREsS 
For the Kingdom of Denmark: 
STEENSEN-LETH 
For France: 
Hervé ALPHAND 
For Iceland: 
GUNNLAUGER PETURSSON 
For Italy: 
A. Ross1-LoNGuHI 
For the Grand Duchy of Luxembourg: 
A. CLASEN 
For the Kingdom of the Netherlands: 
A. W. L. Tsarpa VAN STARKENBORGH- 
STACHAUWER 
For the Kingdom of Norway: 
Dac BryN 
For Portugal: 
R. EnnEs ULRIcH 
For the United Kingdom of Great Britain and Northern Ireland: 


HERBERT MORRISON 
For the United States of America: 


CHARLES M. SPorrorp. 
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APPENDIX 


Country Ministry or Service 


TRIPTYQUE* 


Valid from To for temporary importation to 
of the following service vehicle:— 

Type 

Registration Number Engine Number 


Spare tyres 
Fixed Communication Equipment 
Name and signature of the holder of the triptyque 


Date of issue 
By order of 


TEMPORARY EXITS AND ENTRIES 


Name of Port or Customs Station Date Signature and Stamp of Customs Officer 


Exit 
Entry 
Exit 
Entry 
Exit 
Entry 
Exit 
Entry 


*This document shall be in the language of the sending State and in the English‘and French languages 





APPENDIX 6 


RESOLUTION OF RatTIFICATION, WiTH RESERVATIONS, AS AGREED TO BY THE 
SENATE ON JuLy 15, 1953 


Resolved (two-thirds of the Senators present concurring therein), That the Senate 
advise and consent to the ratification of Executive T, Eighty-second Congress, 
second session, an agreement between the parties to the North Atlantic Treaty 
Regarding the Status of their Forces, signed at London on June 19, 1951. 

It is the understanding of the Senate, which understanding inheres in its advice 
and consent to the ratification of the Agreement, that nothing in the Agreement 
diminishes, abridges, or alters the right of the United States of America to safe- 
guard its own security by excluding or removing persons whose presence in the 
United States is deemed prejudicial to its safety or security, and that no person 
whose presence in the United States is deemed prejudicial to its safety or security 
shall be permitted to enter or remain in the United States. 

In giving its advice and consent to ratification, it is the sense of the Senate that: 

1. The criminal jurisdiction provisions of Article VII do not constitute 
precedent for future agreements: 

2. Where a person subject to the military jurisdiction of the United States is 
to be tried by the authorities of a receiving state, under the treaty the command- 
ing officer of the armed forces of the United States in such state shall examine the 
laws of such state with particular reference to the procedural safeguards contained 
in the Constitution of the United States; 

3. If, in the opinion of such commanding officer, underall the circumstances of 
the case, there is danger that the accused will not be protected because of the 
absence or denial of constitutional rights he would enjoy in the United States 
the commanding officer shall request the authorities of the receiving state to waive 
jurisdiction in accordance with the provisions of paragraph 3 (ec) of Article VII 

which requires the receiving state to give “sympathetic consideration” 
ré quest 


a 


to such 
and if such authorities refuse to waive jurisdiction, the commanding 
officer shall request the Department of State to press such request through dip- 
lomatie channels and notification shall be given by the Executive Branch to Armed 
Services Committees of the Senate and House of Representatives; 

+. A representative of the United States to be appointed by the chief of diplo- 
matic mission with the advice of the senior United States military representative in 
the receiving state will attend the trial of any such person by the authorities of a 
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receiving state under the agreement, and any failure to comply with the provisions 
of paragraph 9 of Article VII of the agreement shall be reported to the commanding 
officer of the armed forces of the United States in such state who shall then request 
the Department of State to take appropriate action to protect the rights of the 
accused, and notification shall be given by the Executive Branch to the Armed 
Services Committees of the Senate and House of Representatives. 





APPENDIX 7 
NOVEMBER 17, 1953. 
MEMORANDUM 


I. PROBLEM 


1. What are the procedural safeguards contained in the Constitution of the 
United States which are so ingrained in the American system of jurisprudence 
that they may be classified as basic or fundamental Constitutional rights 


II. FACTS GIVING RISE TO THE PROBLEM 


2. Under the provisions of Article VII of the NATO Status of Forces Agreement, 
the receiving state has the right to exercise primary jurisdiction over certain types 
of offenses committed by persons subject to military law of the United States. 
In acecordanee with Section 3c of this Article, the authorities of the receiving state 
shall give sympathetic consideration to requests by the sending state to waive 
this primary right. The United States Senate, when it recommended the ratifica- 
tion of the NATO Status of Forces Agreement, passed a resolution which by its 
terms places the duty on the military authorities to examine the laws of all 
NATO countries with particular reference to the procedural safeguards contained 
in the Constitution of the United States. If there is any danger that an accused 
will not be protected because of the absence or denial of a Constitutional right 
he would have enjoyed in the United States, a request for waiver of the receiving 
state’s primary jurisdictions will be made. In order to carry out the duties and 
functions the Senate Resolution placed on the services, it is necessary to ascertain 
the procedural safeguards contained in the Constitution of the United States 
which are so ingrained in the American system of jurisprudence as to be classified 
as basic or fundamental Constitutional rights. 


III. BACKGROUND 


1. The Federal Constitution of the United States sets forth the following Con, 
stitutional rights for the protection of persons tried before a Federal Crimina! 
Court of the United States: 

a. IV Amendment: 
(1) Unreasonable search and seizure. 
b. V Amendment: 
(1) Indictment by Grand Jury. 
(2) Double jeopardy. 
(3) Self-incrimination. 
(4) Deprivations of life, liberty, or property without due process of law. 
Amendment: 
1) Speedy and public trial by impartial jury. 
2) Accused to be informed of the nature and cause of the accusation, 
(3) Accused to be confronted with witnesses against him. 
4) Accused to have compulsory process for obtaining witnesses in his 


c. VI 
( 


(5) Accused"to have assistance of counsel for his defense. 
d. VIII Amendment: 
(1) Excessive bail shall not be required. 
(2) Excessive fines shall not be imposed. 
(3) Cruel and unusual punishments shall not be inflicted. 
e. XIV Amendment: 
(1) No state shall deprive any person of life, liberty, or property 
without due process of law. 
Paragraph 3 of the Senate Resolution states in sum and substance: 
a. If, in the opinion of such commanding officer, under all circumstances of 
the case, there is danger that the accused will not be protected because of the 
absence or denial of constitutional rights he would enjoy in the United States, 


i] 
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a request will be made of the receiving state to waive jurisdiction in accord- 
ance with the provisions of paragraph 3 (c) of Article VII (which requires the 
receiving state to give “sympathetic consideration” to such request), and, if 
such authorities refuse to waive jurisdiction, the commanding officer shall 
request the Department of State to press such request through diplomatic 
channels and notification shall be given by the Executive Branch to the Armed 
Services committee of the Senate and House of Representatives. 

b. If it were the intent of the Senate Resolution to insure that members of 
our forces be given the same protection that they would receive if they were 
tried in a Federal Court of the United States, it would be necessary that all 
of the rights set forth above be adhered to by the receiving state. In view of 
the fact that persons subject to military law do not receive such protection if 
they are tried in a state court in the United States, this interpretation could 
hardly be considered realistic. It would be in effect requiring the laws of the 
foreign sovereign to extend to such personnel rights that they would not be 
entitled to in the United States. A more reasonable interpretation of the 
Senate Resolution would require that commanding officers assure themselves 
that such personnel be given the same protection that our Federal Constitu- 
tion would afford such personnel if they were tried in a State court in the 
United States. This study is predicated on this assumption. 

An examination of the Constitutional safeguards set forth above is necessary 
in order to ascertain those rights which the Supreme Court of the United 
States has held as fundamental principles of justice which lie at the very base 
of all of our civil and political institutions. The argument has repeatedly 
been made before the Supreme Court of the United States, that every re- 
striction on the Federal Government contained in the Bill of Rights (first 
eight amendments of the United States Constitution) is by virtue of the 
X1Vth Amendment also a restriction on the states. This view has been re- 
jected by the Supreme Court (Adamson v. California (1947), 332 U.S. 46; 
67 S. Ct. 1672, 1676; Wolf v. Colorado (1949) 338, U. S. 25; 69 S. Ct. 1359, 
1360). In view of these decisions, it is necessary to determine the test 
utilized by the Supreme Court in ascertaining which rights set forth in the 
Federal Constitution are so fundamental that they cannot be infringed or 
abrogated. The test laid down on the leading Supreme Court case on the 
subject (Palko v. Connecticut (1937), 302 U. S. 319, 325; 58 S. Ct. 152; 82 L. 
Ed. 288, 292), is whether the particular right is basic in a free society. The 
governing principle as declared in this case is that, for protection under the 
due process clause, the particular right must be “of the very essence of a 
scheme of ordered liberty’’ so that to abolish it is to violate a “principle of 
justice so rooted in the traditions and conscience of our people as to be 
ranked as fundamental.’’ This test does not result in a fixed catalogue of 
fundamental rights, for the line is not permanently drawn at any one time; a 
flexible and progressive course of decision is to be expected, the rules being laid 
down by the traditional method of ‘‘inclusion and exclusion” (Wolf v. Colorado, 
supra, 698. Ct. 1361). Recent cases discussing the theory of this doctrine and 
limiting the scope have stressed the freedom of the state to develop their own 
procedures (Bute v. Illinois (1948), 333 U. S. 640; 49 S. Ct. 763, 772). 
The XIVth Amendment does not, therefore, have the effect of requiring the 
several states to conform the procedures of their state criminal trials to the 
precise procedure of the Federal Courts, even to the extent that the procedure 
of the Federal Courts is prescribed by the Federal Constitution or Bill of 
tights (Williams v. Néew York (1949), 337 U.S. 241: 69 8. Ct. 1079, 1085: 
Allinson v. California, supra, 67, S. Ct. 1678). 

Justice Cordozo, delivering the opinion of the Court in the Palko case 

Palko v. Connecticut | 1937), 302 U.S. 319, 325; 588. Ct. 152), in discussing 
those rights which are considered basic in a free society, states: 

“We reach a different plane of social and moral values when we pass 
to the privileges and immunities that have been taken over from the 
early Articles of the Federal Bill of Rights and brought within the 
XIVth Amendment by a process of absorption. These in their origin 
were effective against the Federal Government alone. If the XIVth 
Amendment has absorbed them, the process of absorption has had its 
source in the belief that neither liberty or justice would exist if they were 
sacrifised.”’ 

It is therefore necessary to re-examine the Constitutional rights set forth 
under the Federal Constitution of the United States in the light of the most 
recent Supreme Court decisions, 








44 





STATUS OF FORCES TREATY AND AGREEMENTS 


IV. DISCUSSION 


1. The following rights pertaining to criminal prosecution which have been 
considered so fundamental as to be within the protection of the ‘“‘due process 
clause”’ of the XIVth Amendment are: 


a. 


b. 


Prior to Trial: 

(1) Criminal statute alleged to be violated must set forth specific and 
definite standard of guilt. A penal statute creating a new offense must 
be sufficiently explicit to inform those subject to it what conduct will 
render them liable to its penalties, and a statute forbidding or requiring 
doing of an act, in terms so vague that men of common intelligence must 
necessarily guess at its meaning and differ as to its application, is repug- 
nant to the due process clause (Lanzetta v. New Jersey, 83 L. Ed. 888; 
59 S. Ct. 618). 

(2) Prohibition against the enactment of ex post facto law. An “ex 
post facto law”’ is a statute of a criminal nature which punishes acts that 
take place prior to its enactment. The constitutional prohibition as to 
“ex post facto laws’’ extends only to a law which either: 

(a) Make act done before its passage, which was innocent when 
done, criminal, or: 

(b) Aggravates a crime, making it greater than when committed, 
or: 

(c) Changes the punishment and inflicts a greater punishment 
than the law annexed to the crime when committed, or: 

(d) Alters a legal rules of evidence and receives less or different 
testimony than the law requires at the time of commission of the 
offense, in order to convict the offender (Millican v. State, 1678S. W. 
2d 188, 190, 145 Tex. Cr. R. 195). 

(3) Bills of Attainder: A bill of attainder is a legislative act which 
inflicts punishment without a judicial trial. Bills of this type, says 
Mr. Justice Story, “have been most usually passed in England in times 
of rebellion, or of gross subserviency to the crown, or of violent political 
excitements, periods in which all nations are most liable, as well the free 
as enslaved, to forget their duties and to trample upon the rights and 
liberties of others.’’ These bills are generally directed against individuals 
by name, but they may be directed against a whole class. All such bills 
of attainder are prohibited by American system of jurisprudence as being 
in violation of the ‘‘due process clause’? (Cummings v. Missouri, 18 L. 
Ed. 356, ex parte Carland 18 L. Ed. 356). 

(4) Accused must be informed of the nature and cause of the accusa- 
tion and have a reasonable time to prepare a defense. Under the 
XIVth Amendment, the accused has the privilege to be present in person 
during the prosecution for a felony whenever his presence has a reasonable 
substantial relation to fullness of opportunity to defend against the charge 
(Snyder v. Massachusetts, 78 L. Ed. 764; 548. Ct. 330). Asa minimum, 
‘“‘due process’’ requires that an accused be given reasonable notice of the 
charge against him, the right to examine witnesses against him, the right 
to testify in his own behalf, and the right to be represented by counsel 


(In Re Oliver, 92 L. Ed. 682; 78 S. Ct. 499; 333 US 257). 
During trial: 

(1) Accused is to have the assistance of counsel for his defense. Aid 
of counsel may not be denied. Accused is entitled to be represented by 


counsel of his own choosing if he has the ability to procure one (Mel- 
lanson v. O’ Brien, 191 F. 2d, 963). In capital cases an indigent accused 
is entitled to counsel at the expense of the Government (Powell, et al. 
v. Alabama, 7 L. Ed. 158; 53 8. Ct. 55). In all cases where an accused 
is tried for noncapital offenses, the XIVth Amendment does not, 
however, embody an inexorable command that accused must be repre- 
sented by counsel. However, due process of law precludes the convic- 
tion of one whose trial is offensive to common and fundamental ideas 
of fairness and right. Therefore, indigent accused are entitled to 
counsel at the expense of the government if it appears that because 
of the gravity of the offense and the inability of the accused to defend 
himself, injustice is likely to result (Betts v. Brady, 96 L. Ed. 1595; 
Uvegess v. Pa., 93 L. Ed. 127). 

(2) An accused is entitled to be present at trial. An accused has the 
right to be present at the trial where his presence has a reasonable 
relationship to his opportunity to completely and fully defend. The 
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failure to afford an accused the opportunity to accompany the jury to 
the scene of the crime is held not to be an infringement of accused’s 
right under the XIVth Amendment, even where the jury’s attention was 
directed to various features of the scene by the prosecution (Snyder v. 
Massachusetis, supra; 54 8S. Ct. 331). 

(3) An accused is entitled to be confronted with witnesses against 
him. Under American Jurisprudence, an accused is not entitled to the 
personal appearance in court of all witnesses against him. To this 
extent the privilege of confrontation is not part of the ‘‘due process 
clause’, The defendant’s right to be confronted with witnesses against 
him is confined to the guaranty of opportunity for cross-examination 
and does not include observation of the witnesses’ demeanor by the 
trier of the facts. The NATO SOF provides that an accused has the 
right to be confronted with the witnesses against him. But further 
study is necessary to determine whether ‘‘confrontation’’ under con- 
tinental law has substantially the same meaning as it does in our 
constitutional law. 

“The primary object of the constitutional provision in question 
was to prevent depositions or ex parte affidavits, such as were 
sometimes used in civil cases, being used against the prisoner in 
lieu of a personal examination and cross-examination of the witness, 
in which the accused has an opportunity, not only of testing the 
recollection and sifting the conscience of the witness, but of com- 
pelling him to stand face to face with the jury ia order that they 
may look at him, and judge by his demeanor upon the stand and 
the manner in which he gives his testimony whether he is worthy 
of belief’? (Mattox v. U. S., 39 L. Ed. 409, 411 (1894)). 

The constitution was never thought to prohibit entirely the use of 
extra-judicial statements. The constitutional provision was rather an 
embodiment of a common law right having various exceptions (Salinge? 
v. United States, 71 L. Ed. 398 (1926)). 

Although the court has said that there is no right of confront>tion 
under the XIVth Amendment (Stein v. New York, 21 LW 4469 (1953 
it was not meant that the accused may be completely deprived of the 
opportunity to meet and cross-examine witnesses against him, but 
rather that the states have a certain latitude in deviating from the 
common law which the Federal courts do not have. Thus depositions 
may be used where the accused was present at the taking and the 
witness is permanently absent from the jurisdiction (West v. La., 48 


L. Ed. 965). And States need not follow precisely the common law of 
hearsay (Siein v. N. Y. supra). These deviations are the exception, 
not the rule, however. Subject to reasonable exceptions, the aceused 


is entitled to meet and cross-examine in open court the witnesses against 
him (In Re Oliver, 92 L. Ed. 682 

+) An accused is entitled to have compulsory process for obtaining 
witnesses in his favor. The right to have “compulsory process for ob- 
taining witnesses” in his favor means the right to invoke the aid of the 
law to compel the personal attendance of witnesses at the trial when they 


are within the jurisdiction of the court It is a substantial, a real right 
and not an illusory sham to be satisfied by the issue of process which is 
to be rendered ineffectual by hastening on to immediate trial. A 


reasonable opportunity to make the process effective must be afforded, 
also what the framers of the Constitution term ‘‘a right to be enjoyed by 
the accused” is only a mockery to vex (Graham v. State, 6S. W. 721, 7 
50 Ark. 161). It has never been squarely held by the Supreme Court that 
the “due process clause” grants this right but the dietum in the case of 
In Re Oliver, supra, states that to deprive an accused of this right would 
violate the fundamental principles that the due process clause sought to 
protect. This right is so basic that to abolish it is to violate a prineipl 
of justice so rooted in the traditions and conscience of our people as to 
be ranked as fundamental and therefore meets the test laid down by Mr. 
Justice Cordozo. 

(5) Burden of proof is on the Government in all criminal trials. Due 
process requires that the accused shall be presumed to be innocent and 
that the government has the burden of convincing the trier of fact of his 
guilt. Legislatures may enact presumptions, but a statutory presump- 
tion deals with the amount of evidence which would be sufficient to 
sustain a verdict; the presumption of innocence is only indirectly affeeted 
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That is, the statutory presumption makes a change in the quantum of 
evidence which would be sufficient to overcome the presumption of 
innocence. But the trier of fact is still obliged to presume the accus:d 
innocent until proven guilty, and the burden remains on the government 
to persuade the trier of fact of the guilt of the accused. The legislature 
may not, by means of an unreasonable presumption destroy the pre- 
sumption of innocence (Bailey v. Ala., 55 L. Ed. 191). The rule is that 
the fact to be presumed must have a rational connection with the facts 
required to be proved, and the fact to be presumed must be within the 
peculiar knowledge of the accused (McFarland v. American Sugar 
Refining Co., 660 L. Ed. 899; 368. Ct. 498). 

(6) Accused is entitled to be tried by an impartial court. It is a 
denial of the due-process clause of the XIVth Amendment to subject 
the liberty and property of a defendant to the judgment of a court, the 
judge of which has a direct, personal, substantial, pecuniary interest 
in reaching a conclusion against him in his case (Tumey v. Ohio, 71 L. 
Ed. 749; 47 8. Ct. 487). An accused is entitled to trial free from domina- 
tion bv mob violence (Moore v. Dempsey (1923), 261 U. S. 586; 43 8S, 
Ct. 265). 

(7) Involuntary confessions and other unfairly obtained evidence, 
The Supreme Court has held repeatedly that the use of involuntary 
confessions or other evidence obtained by brutal or unfair means is 
prohibited by the XIVth Amendment (Brown v. Mississippi, 80 L. 
Ed. 682; Rochin v. California, 96 L. Ed. 1396) (Stomach pump). In 
dealing with cases involving confessions, the court has examined the 
facts in each case in an effort to determine whether the confession was 
made as a result of coercion. Where the confession was exacted through 
the use of physical violence it is inadmissible (Brown yv. Mississippi, 
supra). Mere prolonged questioning may be sufficient to render the 
confession inadmissible if it is accompanied by other aggravating factors 
such as the youth or ignorance of the accused, or the failure to allow 
communication with friends (Chambers v. Fla., 84 L. Ed. 716). It has 
also been held that threats may render a confession invalid (Harring v. 
South Carolina, 93 L. Ed. 815). 

(8) Cruel and unusual punishment shall not be inflicted. No case 
could be found where the Supreme Court of the United States was called 
upon to determine whether a violation of this right would come under 
the purview of the due-process clause. This right, however, is so in- 
grained in the American system of jurisprudence that to violate it would 
violate the principles that the XIVth Amendment so zealously protects. 


The following rights, though enumerated in the first eight Amendments of the 
Federal Constitution, have been held by recent Supreme Court cases not 
considered so fundamental as to fall under the protection of the due process clause, 
a. Prior to trial: 


to be 


(1) Right to bail pending trial. ‘Bail’ is defined as to set at liberty a 
person arrested or imprisoned on security being taken for his appearance. 
The Federal Constitution does not prescribe that bail must be granted 
as a matter of right, but 7 n granted it should not be excessive (Ameri- 
can Jurisprudence, Vol. 6, Bail and Recognizance, Section 11 and 82). 
‘‘Excessive bail’’ means Dall in a sum ‘“‘more than will be reasonably 
sufficient to prevent evaision of the law by flight or concealment.’’ To 
constitute excessive bail, it must be per se unreasonable and equally 
disaproportionate to the offense involved, or the particular circumstances 
appearing must show it to be so in the particular ease. If the criminal 
procedures of a foreign sovereign do not permit an accused to be set at 
liberty under bail it would not be a violation of the ‘‘due process clause.”’ 
Due process does not require states to grant bail. The Senate Resolution 
therefore does not require that foreign criminal procedures have a bail 
system: however, this should not be determinative of the issue inasmuch 
as the military presents quite a different problem from the ordinary 
trial of civilians due to the necessity of operating a military establishment. 

(2) Indictment by Grand Jury. The words ‘‘due process of law”’ in the 
X1Vth Amendment of the Constitution of the United States do not 


require an indictment by a Grand Jury in a prosecution by a state 


regardless of the nature of the offense (Hurtado v. California, 110 U. S. 
516; 458. Ct. 11] 
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b. During trial: 

(1) Unreasonable search and seizure. The statute which would permit 
an unreasonable search and seizure would be held unconstitutional as a 
violation of the XIVth Amendment but in a prosecution in a state court 
for a state crime this amendment does not forbid the admission of relevant 
evidence even though obtained by an unreasonable search and seizure 
(Wolf v. Colorado, 93 L. Ed. 1782; 338 U. S. 25). 

(2) Trial by jury. The “right to jury trial’’ as set forth in the Bill 
of Rights is the right to submit to a jury all of the issues of fact in the 
case on the law given by the court, and the jury determines the rights 
of the litigants under the law. Essential attributes of ‘trial by jury”’ 
guaranteed by Article VII of the Constitution are number, impartiality, 
and unanimity. Due process does not include the right of trial by 
jury in a state court for a state offense (Maxwell vy. Bow, 44 L. Ed. 597; 
20 S. Ct. 448). 

3) Double jeopardy A technical, unsubstantial form of double 
jeopardy, as where a statute allows the state to appeal in a criminal case 
and obtain a reversal and retrial for prejudicial error against the prosecu- 
tion, has been held to be among those procedural rights not protected 
by the due process clause (Palko v. Connecticut, supra; 58 8. Ct. 153; 
see 51 Harv. L. Rev. 739). In delivering the opinion of the court in 
the Palko case, Mr. Justice Cardozo left the door ajar in that it is 
necessary to examine the facts surrounding each case in order to deter- 
mine whether double jeopardy is in fact in violation of the due process 
clause. He applied the following objective test: 

“Ts that kind of double jeopardy to which the statute has subjected 
him (the accused) a hardship so acute and shocking that our polity 
will not endure it? Does it violate those fundamental principles 
of liberty and justice which lie at the base of all our civil and political 
institutions?” 
If a state statute subjected an accused to double jeopardy and the 
answers to the above test were in the affirmative, the accused would 
probably be protected under the XIVth Amendment 

(4) Self-incrimination. The Supreme Court has said that the privilege 
against self-incrimination is not an element of due process (Twining v. 
New Jersey, 58 L. Ed. 97; 29 8. Ct. 14; Adamson v. California, 9 L. Ed. 
1903; 67 S. Ct. 1672). The following provisions of a state constitution 
and statute were all held to not bea violation of the XIVth Amendment. 

(a) Comment by the court and counsel on failure of an accused 
to explain or deny, by this testimony, any evidence against him 

(b) Permitting prosecution to argue as to what inference could 
be drawn from an accused's failure to testify. 

(c) Permitting court to instruct jury that they might draw 
inference unfavorable to the accused from his failure to testify, 
where it was in his power to deny evidence against him. The 
court has never held however, that an accused may be compelled 
to take the witness stand and testify. In view of the Supreme 
Court’s definite stand against the use of involuntary pretrial state- 
ments (see paragraph Ib (7)), it appears quite likely that it would 
hold that compelling an accused to testify would be a denial of 
due process. 

Section 9 of Article VII of the NATO Status of Forces Agreement provides: 
9. Whenever a member of a force or civilian component or a dependent 
is prosecuted under the jurisdiction of a receiving state, he shall be entitled 

(a) to a prompt and speedy trial; 

(b) to be informed, in advance of trial, of the specific charge or 
charges made against him; 

(c) to be confronted with the witnesses against him; 

(d) to have compulsory process for obtaining witnesses in his favor 
if they are within the jurisdiction of the receiving state; 

e) to have legal representation of his own choice for his defense or 
to have free or assisted legal representation under the conditions pre- 
vailing for the time being in the receiving state; 

(f) if he considers it necessary, to have the services of a competent 
Interpreter; and 

(zg) to communicate with a representative of the Government 
sending state and, when the rules of the court permit, to have 
representation present at his trial.” 
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The right to a prompt and speedy trial and the right to the services of a com- 
petent interpreter, while not specifically listed under paragraph 2 above, most 
certainly must be included in the listings of those mandatory fundamental rights 
the Senate Resolutions sought to protect. All the remaining rights listed under 
the above quoted provisions of Article VII of the NATO Status of Forces Agree- 
ment come under the due process clause of our Federal Constitution with the 
exception of the right to: 

“communicate with a representative of the Government of the sending 

state and, when the rules of the court permit, to have such a representative 

present at his trial.” 
The Senate by their Resolution desired the United States representative to be 
present during the trial in a foreign court of all persons subject to military law. 
In the absence of a separate bilateral governmental agreement with country 
concerned, the Senate Resolution could not be followed in those cases where 
the rules of the foreign court would not permit the attendance of such US 
representative. 

V. CONCLUSIONS 


1. The Federal Government is restricted by the first eight Amendments of the 
Constitution, known as the Bill of Rights. The provisions of the first eight 
Amendments apply only to the Federal Government, and do not restrict the 
states. The states are, however, restricted by virtue of the XIVth Amendment 
to the Federal Constitution. The rights protected under this amendment would 
include all those rights which are of the very essence of a scheme of ordered liberty 
so that to abolish them is to violate a principle of justice so rooted in the traditions 
and conscience of our people as to be ranked as fundamental. Any attempt to 
set forth a fixed catalogue of fundamental rights must of necessity be reviewed in 
the light of this definition for the line of demarcation cannot be permanently 
drawn at any one time. A flexible and progressive course of decisions is to be 
expected, the rules being laid down by the traditional method of inclusion and 
exclusion. Subject to these well established limitations, the following procedural 
safeguards contained in the Constitution of the United States are considered so 
fundamental as to come within the purview of the XIVth Amendment: 

a. Prior to trial: 
(1) Criminal statute alleged to be violated must set forth specific and 
definite standards of guilt. 
(2) Prohibition against the enactment of ex post facto law. 
(3) Prohibition against bills of attainder. 
(4) Accused must be informed of the nature and cause of the accusa- 
tion and have a reasonable time to prepare a defense. 
b. During trial: 
(1) Accused is to have the assistance of counsel for his defense. 
(2) Accused is entitled to be present at trial. 
3) Accused is entitled to be confronted with witnesses against him. 
(4) Accused is entitled to have compulsory process for obtaining 
witnesses in his favor. 


(e 


(5) Burden of proof is on the Government in all criminal trials. 
(6) Accused is entitled to be tried by an impartial court. 
(7) Accused is entitled to be protected from the use of a confession 
obtained by torture or other illegal or improper means. 
(8) Cruel and unusual punishment shall not be inflicted. 
c. In addition to the fundamental rights see power above, suitable arrange- 
ments must be made with the various law enforcement agencies to permit 
(1) United States military authorities to maintain custody over mem- 
bers of the forces pending trial in a foreign court. These arrangements 
may only be necessary in those countries which do not have or utilize 
the bail system. 
(2) United States representatives to attend all trials of persons subject 
to military law who may be tried by foreign criminal courts. 
(3) A prompt and speedy trial. (Section 9a, Article VII, NATO 
SOFA.) 
(4) If accused considers it necessary, to have the services 
tent interpreter (Section 9f, Article VII, NATO SOFA). 
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APPENDIX 8 
TRIAL OBSERVER’S REPORT 


(Reports control symbol OSD-1023) 


1. Name, grade (if applicable) service number (if applicable), organization (if 
applicable), home address, of the accused. 
Offense(s) charged. (Brief statement.) Date and place of alleged offense. 

Name, location, and type of court. 

Date(s) and place(s) of trial. 

5. Conviction, acquittal, or « harges dropped If convicted, offense(s) of which 
convicted. 

6. Sentence: (Reprimand, Fine, Confinement) suspended, not suspended, or 
stayed pending appeal. 

7. Appeal by accused or prosecution. (If known in time for a timely submission 
of the observer’s report; if not, a later separate report on whether an appeal 
has been taken should be sent 

8. Text of allegations of complaint 

4, Citation and text of statutes involved. 

10. Defense counsel: 


tH GW bo 


employed by aecused or appointed by court or refused by accused or 
U. S. Government supplied. 
adequacy (include whether English-speaking 
11. Interpreter(s): 
employed by accused or appointed by court or U. 8. Government supplied. 
adequacy. 
Résumé of trial proceedings. 


w 


Comment on fairness of trial, with special emphasis on observance of pro- 
cedural safeguards guaranteed by international agreement 
14. Signature(s) of observer(s) attending trial. 


TRIAL OBSERVER’S REPORT ON APPEAL 
Reports control symbol OSD-1024) 


1. Name, grade (if applicable), service number (if applicable), organization (if 
applicable), home address, of the accused. 

2. Offense(s) of which convicted and sentence(s) imposed by lower court. Date 
of previous report 

3. Name, location and type of appellate court. 

4. Grounds of appeal. 

5. Results of appeal. 


6. Further appeal, if any, and court to which taken. If known in time for a 
timely submission of the observer’s report; if not, a later report on whether 
an appeal has been taken should be sent 
7. Citation and text of statutes involved. 
Ss Defense Counsel 
employed by accused or appointed by court or refused by accused or 
US Government supplie 1. 

9. Interpreter(s): 
employed by accused or appointed by court or US Government supplied. 
adequacy 

10. Appeal proceedings 

argument for prosecution. 
argument for defense. 

11. Comment on fairness of proceedings, with especial emphasis on observance of 

procedural safeguards guaranteed by international agreement. 

12. Signature(s) of observer(s) attending trial. 
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APPENDIX 9 


Pusuic Law 777—84rA CONGRESS 


CHAPTER 689—2pD SESSION 


H. R. 7646 


AN ACT To authorize the Secretaries of the military departments, and the Secretary of the Treasury with 
respect to the Coast Guard, to incur expenses incident to the representation of their personnel before judi- 
cia tribunals and administrative agencies of any foreign nation 


Be it enacted by the Senate and House of Representatives of the United States of 
America in Congress assembled, That the Secretary of the Army, the Secretary of 
the Navy, the Secretary of the Air Force, and the Secretary of the Treasury, with 
respect to the Coast Guard when it is operating as a service in the Department of 
the Treasury, may employ counsel, and may pay counsel fees, court costs, bail, 
and other expenses incident to the representation before judicial tribunals and 
administrative agencies of any foreign nation of persons subject to the Uniform 
Code of Military Justice 

Sec. 2. The Secretary of each of the military departments concerned, and the 
Department of the Treasury, shall prescribe regulations which shall be uniform 
to the extent practicable, to carry out the provisions of this Act. 

Sec. 3. Sections 189 and 365 of the Revised Statutes do not apply to any 
action taken under this Act. 

Sec. 4. No elaim for reimbursement shall be made against any person subject 
to the Uniform Code of Military Justice with respect to any payments made on 
his behalf under the authority of this Act: Provided, That claim for reimburse- 
ment may be made against any such person who is responsible for forfeiture of bail 
provided on his behalf at Government expense. 

Sec. 5. Appropriations available to the military department concerned and to 
the Department of the Treasury for the payment of personnel may be used to 
carry out the terms and provisions of this Act, 

Approved July 24, 1956. 





ARTICLE XX 
APPENDIX 10 
JURISDICTION—CRIMINAL MATTERS 


1) The United States military authorities shall have the right to exercise 
within the United Kingdom of Libya all criminal and disciplinary jurisdiction 
conferred on them by the laws of the United States of America over members of 
the United States forces in the following cases, namely: 

a) Offenses solely against the property of the Government of the United 
States of America, or against the person or property of another member of 
the United States forces, 

b) Offenses committed solely within the agreed areas, 

c) Offenses solely against the security of the United States of America, 
including treason, sabotage, espionage or violation of any law relating to 
official secrets, or secrets relating to the national defense of the United States 
of Ameriea, 

(d) Offenses arising out of any act or omission done in the performance of 
official duty, 

and in every such case where such criminal and disciplinary jurisdiction exists, 
the members of the United States forces shall be immune from the jurisdiction of 
the Libyan courts. 

(2) In other cases the Libyan courts shall exercise jurisdiction unless the 
Government of the United Kingdom of Libya waives its right to exercise juris- 
diction The Government of the United Kingdom of Libya will give sympathetic 
consideration to any request from the United States authorities for a waiver of 
its right in cases where the United States authorities consider such waiver to be 
of particular importance, or where suitable punishment can be applied by dis- 
ciplinary action without recourse to a court. 

3) The United States and Libvan authorities will assist each other in the 
arrest and handing over to the appropriate authority of members of the United 
States forces for trial in accordance with the above provisions, and the Libyan 
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authorities will immediately notify the United States authorities if they arrest 
any member of the United States forces. The Libyan authorities will, if the United 
States authorities request the release on remand of an arrested membe. of the 
United States forces, release him from their custody on the United States author- 
ities’ undertaking to present him to the Libyan courts for investigatory proceedings 
and trial when required. 

(4) The United States and Libvan authorities will assist each other in the 
carrying out of all necessary investigations into offenses. and in the collection 
and production of evidence, including the attendance of witnesses at the trial 
and the seizure and, in proper cases, the handing over of objects connected with 
an offense. The handing over of such objects may, however, be made subject 
to their return within the time specified by the authority delivering them. 

(5) Whenever a member of the United States forces is prosecuted in a Libyan 
court he shall be entitled: 

(a) to be presumed innocent until proved guilty according to law in a 
trial in which he has had the guarantees necessary for his defense, 

(b) to a prompt and speedy public trial, 

(c) to be informed, in advance of trial, of the specific charge or charges 
made against him, 

(d) to refuse to testify against himself, 

(e) to be confronted with the witnesses against him, 

(f) to be permitted full opportunity to examine all witnesses, 

(g) to have compulsory process for obtaining witnesses in his favor, if 
they are within the jurisdiction of the Libyan courts, 

(h) to have legal representation of his own choice for his defense or to have 
free or assisted legal representation under the conditions prevailing for the 
time being in Libya, 

(i) to have his legal representatives present during all stages of proceedings 
against him, 

(j) to have, if he considers it necessary, the services of a competent in- 
terpreter, 

(k) to communicate with the United States authorities and to have a 
representative of those authorities present at his trial, and 

(1) to such other rights as are guaranteed under the constitution and laws 
of the United Kingdom of Libya to persons on trial in those courts. 

(6) The Libyan authorities will notify the United States authorities of the 

result of any trial in a Libyan court of a member of the United States forces. 
(7) Witnesses who are alleged to have committed perjury or contempt of court 
in proceedings before the United States service tribunals or authorities and who 
are not subject to the law administered by those tribunals and authorities will be 
turned over to the Libyan authorities. Provision will be made by the laws of 
Libya for the trial and punishment of such offenders. 

(8) The Government of the United States of America will have the right to 
police the agreed areas and to maintain order therein and may arrest therein any 
alleged offenders and, when they are triable by the Libyan courts, will forthwith 
turn them over to the Libyan authorities for trial. 

(9) Outside the agreed areas, members of the United States forces may be 
employed on police duties by arrangement with the appropriate Libyan authorities. 
The Libyan authorities shall be primarily responsible for the protection of cables 
carrying light power or communications to any of the agreed areas, whether such 
cables are the property of the Government of the United States of America or 
otherwise, but they may make arrangements with the United States authorities for 
the employment of members of the United States forces for this purpose. In such 
cases, the Libyan police with whom members of the United States forces may be 
serving shall have paramount authority with respect to the persons and property 
of persons who are nationals of or ordinarily resident in Libya. 


MEMORANDUM OF UNDERSTANDING 


With respect to the “Agreement between the Government of the United States 
of America and the Government of the United Kingdom of Libya’”’ signed at 
Benghazi on September 9, 1954, hereinafter referred to as “the Agreement,”’ the 
two Governments have reached the following understanding concerning Article 
XX of the Agreement. 

Under Paragraph (2) of Article XX of the Agreement the Government of the 
United Kingdom of Libya has reserved jurisdiction over members of the United 
States forces except as provided in Paragraph (1) of Article XX of the Agreement. 
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In order to establish a policy which will govern the application of the provisions 
of Paragraph (2) the two Governments agree as follows: 

(a) The Government of the United States of America declares that it is fully 
satisfied with the cooperation and understanding which the Libyan authorities 
have shown toward the United States military authorities in Libya. 

(b) The Government of the United Kingdom of Libya declares that it is fully 
satisfied with the manner in which the United States military authorities have 
exercised disciplinary authority and criminal jurisdiction over members of the 
United States forces. 

(c) The Government of the United States of America recognizes the interest of 
the Government of the United Kingdom of Libya in exercising the jurisdiction 
reserved to it in cases of particular importance to the United Kingdom of Libya. 

d) The two Governments recognize that it is in their common interest to take 
steps to ensure the continuation of the good relations that prevail between the 
people of the United Kingdom of Libya and the members of the United States 
forces and also to ensure the effective discipline and security of the United States 
forces lo this end, the Government of the United Kingdom of Libya, in respor 
h 


to the desire of the Government of the United States of America, 


enceforth under- 


takes to waive its criminal jurisdiction in relation to members of the United States 
forces under the terms of the Agreement except in the case of an offense committed 
a member of the United States forees which is considered by the Government of 


the United Kingdom of Libya to be of particular importance to the United King- 


| 
dom of Libva, such as an offense against the safety of the Libyan State, an offense 


} 


nst the sovereignty or honor f the Libyan State, r an < 


Z I O1 {fense which t 
Libyan State considers to be of serious public concern, including sexual offenses 
which cause serious publie concern It is understood with respect to a case 
involy such at fT ] 


fense which is considered of particular importance to the 
Libya that the Libyan authorities, taking into account tl 


spirit of cooperation expressed in Article XX of the Agreement, will in the course 
r mri ti 





f appro} Col Itations betyw ithoritics and the United 
States militar horities give symp: tic consideration to a request from the 
United St horities for a waiver of Saud ion of the Libvan authoriti 
nited ¢ es aULNDOrItl I Wal 1 OF UN ADVaL AULDOriblies 
suc a cas I s Is inderst , j irisdiction in a case shall 
be final and thereafter the Libya t exercise jurisdictior 
ela I »such a case 
e) The Government of the United States of America undertakes to notify th: 
Libvan authorities of the disposition made by the United States military authori- 


he waiver of jurisdiction referred to in the foregoing 
undertaking of ie Government of the United Kingdom of Libya. 
The two Governments agree that the policy set forth above shall be followed 
hr ng since the time of entry into foree of the Agreement, 
namely since twelve o’clock noon, Benghazi time, October 30, 1954. 


‘ i ie ers 
ties Of all Cases involving t 





4 } 1 
With regard to aj 





i Cases arisi 


Done in duplicate at Tripoli, in the English and Arabic languages, both texts 
being equally authentic, the twenty-fourth day of February 1955 





APPENDIx 11 
PROCEDURAL AGREEMENT No. 16 T0 THE SEPTEMBER 26, 1953, AGREEMENTS 
JURISDICTION OVER MEMBERS OF UNITED STATES FORCES 


1. Pursuant to the authority contained in the Agreements of September 26, 
1953, the following procedures are established for the exercising of jurisdiction, 
control and custody over members of the United States Forces alleged to have 
committed an offense in Spanish territory. 

2. a. The term, Chief, Joint United States Military Group, shall have reference 
to the Chief, Joint United States Military Group, Spain, or to the Senior Military 
Officer assigned to duty with the United States Forces in Spanish territory. 

b. The term ‘‘Commander” shal! have reference to the Commanding Officer 
of the United States Forces at any fixed installation within the Spanish territory. 

ec. The term “ Mixed Commission on Jurisdiction’ shall have reference to a 
board of Spanish authorities whose principal duties shall be to assure that the 
spirit and intent of the terms of the Agreements signed on September 26, 1953, 
regarding criminal jurisdiction over members of the United States Forces are 
effectively carried out, and to implement, enforce and monitor the procedures 
hereafter established. The Commission shall be established within the building 
of the High General Staff in the Madrid area. 
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d. The term ‘‘ Members of the United States Forces’’ has reference to military 
personnel of the United States Armed Forces, the technicians and personnel 
accompanying, serving with, or employed by, said forces who are subject to the 
military laws of the United States and members of the families of the afore- 
mentioned individuals. 

3. Whenever Spanish authorities apprehend a member of the United States 
Forces for the alleged commission of an offense which in the judgment of the 
Spanish authorities requires detention or confinement, the following procedure 
will apply: 

a. The person who is being detained or confined by Spanish authorities will, 
upon disclosure that he is a member of the United States Forces, be permitted, if 
he desires, to communicate with his superior authority by telephone or telegraph 
at the earliest opportunity. 

b. The apprehending or detaining authority will, within twenty-four hours 
after the arrest or apprehension, furnish the following information to the Mixed 
Commission on Jurisdiction: 

(1) Name and organization of United States Forces personnel involved 
and, if military, the grade and service number. 

(2) Type of offense committed. 

(3) Time, date and place offense committed. 

(4) Disposition of persons involved. 

(5) Investigative or security agency involved and location thereof. 

(6) Description of identifying documents in the possession of the persons 
involved. 

(7) Any other pertinent information, 

c. Immediately upon receipt of the aforementioned information, the Mixed 
Commission on Jurisdiction, or a member thereof, will relay all available data 
to the Chief, Joint United States Military Group, or his designated representative 
In this respect, the Mixed Commission on Jurisdiction will make arrangements 
to be operative twenty-four hours a day and seven days a week. 

d. When United States authorities reasonably believe that the individual being 
detained or confined. is a member of the United States, Forees,. the Chief, Joint 
United States Military Group, or his designated representative, will so certify 
to the Mixed Commission on Jurisdiction, (or a member thereof when the Mixed 
Commission on Jurisdiction is not in session) and will further request that the 
alleged offender be released into the custody of United States military authorities. 
The request will indicate the approximate time that the individual appointed to 
take the alleged offender into custody will present himself to the detaining 
authorities. 

e. The Mixed Commission on Jurisdiction, or a member thereof, will honor 
the certification and request and will instruct the detaining or confining authority 
to release the alleged offender to the custody of United States military authorities 

f. Under some circumstances, United States m‘litary authorities may conclude 
that a guard is not required to return an alleged offender to United States military 
control. The aforementioned request will so indicate, and in these cases the 
Mixed Commission on Jurisdiction, or a member thereof, will arrange for 
immediate release of the alleged offender. 

g. The Chief, Joint United States Military Group, or a ‘Commander,’ which- 
ever is more convenient, will evaluate all evidence furnished by Spanish authori- 
ties and may conduct a supplementary investigation to determine all the facts 
and circumstances of the case. If the evaluation indicates that the offense is 
punishable under the Uniform Code of Military Justice, as set out in Manual for 
Courts- Martial, U. S. 1951 (as interpreted by judicial decisions) and that the 
alleged offender is a member of the United States Forces, the Chief, Joint United 
States Military Group, or his representative, will so certify to the Mixed Commis- 
sion on Jurisdiction. The certification will indicate ‘prima facie’’ the article of 
the Uniform Code of Military Justice which the alleged offender may have 
violated. 

h. The Mixed Commission on Jurisdiction may ordinarily accept this certifica- 
tion as conclusive proof of the facts certified, and will issue an order notifying the 
competent Spanish authorities that the United States Forces authorities will 
exercise jurisdiction in the case, 

i. In those cases where the Mixed Commissien on Jurisdiction takes exception 
to the certification referred to in par. 3.g. supra, the Mixed Commission on Juris- 
diction shall prepare a brief of all the facts and circumstances of the case and the 
reasons for taking such exception. This brief shall be made in duplicate, one to 
be forwarded to the Spanish Minister of Justice and the other to the Chief, Joint 
United States Military Group or their delegates. These authorities shall, in 
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consultation with each other, resolve the question presented, and their decision 
shall be binding and conclusive upon Spanish and United States authorities alike. 

j. If a member of the United States Forces is apprehended by United States 
authorities for the commission of an offense punished by Spanish laws, a report 
thereof and the aforementioned certifications will be submitted to the Mixed 
Commission on Jurisdiction immediately but the individual shall be retained in 
the custody of United States authorities. 

4. The Chief, Joint United States Military Group, or the ‘‘Commander,”’ as 
the case may be, will, subsequent to the determination that the offense allegedly 
committed is punishable under the Uniform Code of Military Justice and that 
the offender is a member of the United States Forces, conduct an extensive 
investigation of the alleged offense and will thereafter make a determination as 
to what further action will be taken concerning the criminal aspects of the case 
which shall be binding on all concerned. The offender shall thereafter be immune 
from prosecution or suit in Spanish courts or tribunals for the criminal aspects 
of the same offense. 

5. In some instances, members of the United States Forces may commit minor 
offenses which in the judgment of Spanish authorities do not require arrest or 
confinement or may become involved in accidents which come to the attention of 
Spanish authorities. These incidents will be reported to the Mixed Commission 
on Jurisdiction in writing and will be transmitted so as to reach the addressee 
within four days after the occurrence. These reports will not be acted upon by 
the Mixed Commission on Jurisdiction but will be transmitted to the Chief, 
Joint United States Military Group, for whatever action he may deem appropriate 
in each case. 

6. When necessary, branch offices of the Mixed Commission on Jurisdiction 
shall be established in cities adjacent to or in the vicinity of military installations 
where members of the United States Forces are stationed, or assembled, in 
sufficient numbers to warrant such action. The time and place of establishment 
shall be determined by Spanish and United States authorities. The branch 
offices shall operate in coordination with the Mixed Commission on Jurisdiction 
in Madrid and shall be guided by the same principles and procedures as those 
established for the Mixed Commission on Jurisdiction in the Madrid area. 

7. Whenever a member of the United States Forces commits an offense solely 
against the property of the United States or solely against the property or person 
of another member of the United States Forces and the offense is committed on 
a military reservation in an area which is under the control of a United States 
“Commander,” the offender will, if he is apprehended by Spanish military police, 
immediately be turned over into the custody of United States military authorities 
for disciplinary action. No report of the offense will be made to the Mixed 
Commission on Jurisdiction and the United States ““Commander’s” disposition 
of the case shall be final and binding on all coneerned. In all other cases of 
offenses committed on a military reservation. the procedures established in other 
paragraphs shall apply. 

8. a. In those cases where Spanish authorities desire to prosecute a member of 
the United States Forces in Spanish courts, a request for such jurisdiction, and 
the reasons therefor, will be made to the Chief, Joint United States Military 
Group, through the Mixed Commission on Jurisdiction in Madrid, Spain. The 
Chief, Joint United States Military Group, will give full consideration to any 
request formulated by the competent Spanish authorities and if he accedes to the 
request, he or his delegated representative will execute a waiver of jurisdiction 
which will confer upon Spanish authorities the right to proceed to trial of the 
individual summoned. 

b. The custody of a member of the United States Forces over whom Spanish 
authorities are to exercise jurisdiction, because of waiver of jurisdiction by United 
States authorities or because the offense charged is not punishable under the 
Uniform Code of Military Justice, shall remain with the United States authorities 
until such time as the trial is concluded and the sentence pronounced. The United 
States authorities shall accept the responsibility of assuring the presence of the 
offender at the appointed time of trial. 

ec. Whenever a member of the United States Forces is prosecuted by the 
Spanish authorities, he shall be entitled to the same rights and privileges as those 
enjoyed by Spanish citizens in connection with judicial proceedings. The 
principal rights to which a member of the United States Forces shall be entitled 
are 

1) Protection against Ex Post Facto law. 
2) Protection against Bills of Attainder. 
(3) A prompt and speedy trial. 
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(4) Be informed, in advance of trial, of the specific charge or charges 
made against him. 

(5) Have a public trial and be present at his trial. 

(6) Have the burden of proof placed upon the prosecution. 

(7) Be tried by an impartial court. 

(8) Be protected from the use of a confession obtained by illegal or im- 
proper Means. 

(9) Be confronted with the witnesses against him. 

(10) Have compulsory process for obtaining witnesses in his favor, if they 
are within the jurisdiction of the government of Spain. 

11) Have legal representation of his own choice for his defense during 
trial and pretrial procedures or shall be furnished free legal counsel under 
the same terms and conditions applicable to Spanish citizens. 

12) If he considers it necessary, to have the services of a competent 
interpreter. 

(13) Have a representative of the United States Forces present at his trial. 

9. a. The authorities of the United States and Spain will assist each other in 
the collection of evidence, conducting investigations and securing the presence of 
witnesses for investigations and trials. The Mixed Commission on Jurisdiction 
and representatives of the Joint United States Military Group, Spain, shall confer 
frequently for the purpose of developing and maintaining a satisfactory method 
of operation. 

b. Spanish nationals and other persons in territory under Spanish jurisdiction, 
(except members of the United States Forces) who are required to appear as 
witnesses before United States Military Courts will be paid fees and allowances 
at rates to be determined by the Chief, Joint United States Military Group in 
coordination with pertinent Spanish authorities. 

ec. United States authorities shali advise the Mixed Commission on Jurisdiction 
of the results of any United States trial in which the accused was an offender 
against Spanish laws. Spanish authorities shall advise the Chief, Joint United 
States Military Group of the results of trials in those cases where a member of the 
United States Forces was prosecuted in Spanish courts. 

10. a. Members of the United States Forces shail not be subject to the civil 
jurisdiction of Spanish courts or authorities for acts or omissions arising out of the 
performance of their official duties. A certificate from the United States military 
authorities attesting the status in this regard of a member of the United States 
Forces shall be considered conclusive by Spanish authority. 

b. None of the foregoing procedures shall prejudice the rights of the injured 
party to indemnification either by following the ordinary Spanish civil procedures 
or by making an administrative claim for the damages incurred under the appli- 
cable laws of the United States. The United States authorities shall adjudicate 
all claims presented expeditiously. Persons who elect to undertake a suit in the 
Spanish civil courts shall thereafter be barred from seeking administrative relief 
from the United States government for claims arising out of the same act. 

Madrid, the 4th of February 1955. 

For the High General Staff: 

JuAN VIGNON, 

Lieutenant General, 
The Chief. 

For the Department of Defense of the United States of America: 

A. W. KissNEr, 

Major General, USAF. 


APPENDIX 12 


AGREEMENT BETWEEN THE UNITED SraTes oF AMERICA AND THE KINGDOM OF 
GREECE CONCERNING THE Stratus OF UNITED StaTEs FORCES IN GREECE 


The United States of America and the Kingdom of Greece having entered into a 
Military Facilities Agreement on October 12, 1953, and having become parties to 
the ‘‘Agreement Between the Parties to the North Atlantic Treaty Regarding the 
Status of Their Forces,’ dated June 19, 1951, agree upon the following regarding 
the status of United States forces in Greece. 
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ARTICLE I 


1. Paragraph 1, Article III, of the Agreement between the Government of the 
United States of America and the Kingdom of Greece concerning Military Facil- 
ities, dated October 12, 1953, is abrogated except insofar as it refers to the Mem- 
orandum of Understanding dated February 4, 1953, which shall continue in effect. 

2. ‘‘Agreement between the Parties of the North Atlantic Treaty Regarding 
the Status of Their Forces,’”’ dated June 19, 1951, shall govern the status of the 
forces of the United States in Greece as well as members of these forces, members 
of the civilian component, and their dependents, who are in Greece and who are 
serving in that country in furtherance of objectives of the North Atlantic Treaty 
Organization, or who are temporarily present in Greece, 


ARTICLE II 


1. The Greek authorities, recognizing that it is the primary responsibility of the 
United States authorities to maintain good order and discipline where persons 
subject to United States military law are concerned, will, upon the request of the 
United States authorities, waive their primary right to exercise jurisdiction under 
Article VII, paragraph 3 (c), of that Agreement, except when they determine that 
it is of particular importance that jurisdiction be exercised by the Greek au- 
thorities. 

2. In those cases where, in accordance with the foregoing paragraph, there is 
waiver of jurisdiction by the Greek authorities, the competent United States 
authorities shall inform the Greek Government of the disposition of each such case. 


ARTICLE IIl 


1. In such cases where the Government of Greece may exercise criminal 
jurisdiction as provided for in Article II, above, the United States authorities 
shall take custody of the accused pending completion of trial proceedings. 
Custody of the accused will be maintained in Greece. During the trial and 
pretrial proceedings the accused shall be entitled to have a representative of the 
United States Government present. The trial shall be publie unless otherwise 
agreed. 


ARTICLE IV 


1. In civil matters, including damages arising from automobile accidents, 
Greek courts will exercise jurisdiction as provided in Article VIII of NATO 
Status of Forces Agreement. 

ARTICLE V 
This Agreement will come into force from the date on which it is signed. 


Done at Athens in duplicate, in the English and Greek languages, the two 
texts having equal authenticity, this 7th day of September 1956. 


FoR THE FoR THE 
Unitrep States oF AMERICA KINGDOM OF GREECE 
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[Translation] 
Legislative Decree No. 3715 


Re RATIFICATION OF THE AGREEMENT SIGNED IN ATHENS ON SEPTEMBER 7, 195 
BETWEEN GREECE AND THE U. S. A., Re “‘Lecat Stratus or THE U.S. A, 
ArMED Forces IN GREECE” 


Paul, King of the Hellenes 


Having regard to the provisions of Art. 35 of the Constitution and to the con- 
current opinion issued on June 7, 1957, by the Special Committee of Deputies set 
up under para, 2 of the aforesaid Article 35, and following the proposal of our 
Cabinet Council, we have decided and ordain: 


ARTICLE 1 


The Agreement signed in Athens on Sept. 7, 1956, between Greece and the 
U.S. of America concerning ‘the legal status of the U. S. Armed Forces in Greece,” 
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the text of which follows in the Greek and English original copies, is hereby ratified 
and acquires full and legal validity. 


ARTICLE 2 


1. The appearance in Court of a representative of the U. S. Government as per 
the third section of article III of the Agreement which is hereby ratified, is only 
permitted in instances when the accused appears before an Examining Authority 
or before a Judicial Council or a Court together with his solicitor, with whom he 
may appear, 

2. According to the meaning of the last section of the same article of the 
Agreement, the publicity of the trial may be only excluded following a decision 
of the Court according to article 92 of the Constitution. 


ARTICLE 3 


Clauses ‘‘a”’ and “‘b” of paragraph 3 of article 1 of Legislative Decree No, 
694/1948 Re: “Settlement of matters referring to the American Aid Program to 
Greece”’ are abolished. 

ARTICLE 4 


The present Decree comes into effect as from its promulgation in the Official 
Gazette. 
Athens, June 18, 1957. 
PAUL, 
Rez. 
THE CABINET COUNCIL. 





